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PRISON DISCIPLINARY

PRACTICES AND

PROCEDURES: IS DUE PROCESS PROVIDED?
LARRY KRAFT*

CHAPTER I-INTRODUCTION
Although prison reform movements have existed for as long
as have the prisons,' at no other time in history has there been
such a clamor for reform as there exists today. Presidential commissions,2 commentators, 3 the press, 4 and others- all point up
the need for change. Among the proponents of change are such
influential forces as the office of the President of the United States.
In a recent "13-point Federal Prison Reform Directive to the Attorney General" President Nixon said in part:
Nineteen out of every twenty persons who are sent to
prison eventually return to society. What happens to them
while they are in confinement is a tremendously important
question for our country.
Are they effectively rehabilitated? In some instances,
the answer is yes. But in an appalling number of cases,
our correctional institutions are failing.
• . . Many correctional programs are based more on
tradition and assumption than on theories which have been
scientifically tested. Few of our programs have been closely
Associate Professor of Law, University of North Dakota School of Law, J.D., University of North Dakota; L.L.M. University of Texas.
1.
See Teeters, Statc of Piisons in the United States: 1870-1970, 33 FED. PROB. 18
(1969).
2.
E.g.. THE PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATION OF
JUSTICE, TASK FORCE REPORT: CORRECTIONS (1967).
3.
Sec. cn.. Gallington, Prison Disciplii;ary Decisions, 60 J. CRIM. L. C. & P. S. 152
(1969) : Hirsclckop 'Millemann, The Unconstitutionality of Prison Life, 55 VA. L. REV.
795 (1969) : and Kimball and Newman, Judicial Intervention in Correctional Decisions:
Thr (t an1d Rspoiisc, 14 CRI1E AND DELINQUENCY 1 (1969).
4.
Sc .
!.g.,the numerons Critical newspaper articles listed under Prisons and Prisoners in the 196S Index to the New York Times at pages 1206-1208.
5.
Among those criticiziog the prisons is Chief Justice Warren E. Burger.
[W,°11(11st snoll turn increased attention and resources to the disposition of
the guilty once the factfinding process is over. Without effective correctitmal systens in ilcroasing p)rorortion of our population will become chronic
criminlLls with no Other way of life except the revolving door of crime,
lrisol, and mDore crime.-Burger, A Proposal: A National Conference on

Corr,'ctional Problems, 33 FED. PRoB. 3, 3 (1969).
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studied to see just what results they bring. Clearly the poor
record of our rehabilitative efforts indicates that we are
doing something wrong and that we need extended research
both on existing programs and on suggested new methods...
More important than any of these, however, is the role the courts
are playing in the current movement. Silent in the past, theirs
is one of the loudest voices demanding change.8
Traditionally courts have taken a "hands-off" approach to what
they considered to be internal affairs of the institutions. They
are, however, abandoning the hands-off doctrine,8 and have begun
to impose Constitutional standards on many aspects of prison administration considered in the past to be outside the scope of
judicial interference. 9 One can only speculate at what will be
the full impact of this new dimension. It seems safe to conclude
that the effect on current correctional programs will be dramatic
and that penology maxims of long standing will be subjected to
new tests that many will be unable to withstand.
Institutional corrections is not the first area in the criminal
justice system to face judicial intervention in recent years. Law
enforcement, 10 juvenile justice," and sentencing 12 are examples
of others. Valuable lessons can be learned from the history of
the revolutions that each underwent" as the result of that intervention.
6. See, e.g., Holt v. Sarver, 309 F.Supp. 362 (E.D. Ark. 1970),
district court said about the Arkansas prison system:
Such confinement is inherently dangerous. A convict, however
and inoffensive he may be, has no assurance whatever that he
killed, seriously injured, or sexually abused. Under the present
state cannot protect him.
*

*

0

S

S

cooperative
will not be
system the

*

Apart from physical danger, confinement in the
living under degrading and disgusting conditions. This
with those who still say, even when they ought to
change those conditions will convert the prison into
court has not heard of any of those people volunteer
and nights at either Tucker or Cummins incognito.
*

wherein a federal

penitentiary involves
court has no patience
know better, that to
a country club; the
to spend a few days

*

[T]he court will declare that . . . confinement in the Arkansas Penitentiary System under existing conditions amounts to cruel and unusual punishment constitutionally prohibited.
7. See pages 11-21 infra.
8. 1d.
9. See pages 15-21 infra.
10. See, e.g., Escobedo v. Illinois, 378 U.S. 478 (1964); Miranda v. Arizona, 384 U.S.
436 (1966).
At least one writer suggests that the field of corrections is in a position similar
to that of law enforcement in the late 1950's and early 1960's. Cohen, Sentencing, Probation, and the Rehabilitative Ideal: The View from Mempa v. Rhay, 47 TVXs L. Ezv. 1,
46-47 (1968).
11. See, e.g., Kent v. United States, 383 U.S. 541 (1965); In re Gault 387 U.S. 1
(1967).
12. See, e.g., Mempa v. Rhay, 389 U.S. 128 (1967).
13. The futility of restisting court intervention is easily demonstrated by reviewing
the history of court intervention in law enforcement. And, we can also point to the morass
that followed as a good example of what can happen to an entire arm of the criminal
Justice system when it either refuses or neglects to prepare for predicted change. See,
e.g., Lumbard, Some Consequences of the Criminal Justice Revolution, 56 GEo. L.J. 646
(1968).
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One such lesson is the value of non-resistance. While courts
should be considered a partner to all involved in the business
of making the criminal justice system work, they can be the senior
partner. Often slow to move into a new area, once the step is
taken they move decisively in the direction of the change they
1
feel is needed.
Another such lesson is that of anticipating the intervention.
Rarely is such a move unannounced. The judiciary moves slowly
and deliberately, making every effort to give notice in advance
to all who are affected by their actions. Moreover, there is an
easily discernible pattern to any radical change in the law:
(1)
Before the judiciary takes action there is a steady increase in
the writings of legal scholars pointing up the need for change.
(2) Then, an occasional court takes action in the direction of
change. (3) Finally, a majority of the courts join in.
Of concern to correctional administrators should be the fact
that steps (1) through (3) have already taken place in several
areas of correctional life.' 5 Of more concern should be the fact
that (1)16 and (2)17 have been taken in the direction of judicial
supervision of the internal disciplinary practices and procedures
of the institutions. Judicial supervision in that area, it is submitted,
is tantamount to overall court supervision of this country's correctional institutions. It is the primary purpose of this article t"
chart the progress of this judicial intervention, review present correctional institutions' disciplinary practices and procedures, and
recommend changes that should be made in present practices and
procedures so that they will conform to predicted judicially imposed standards. 18

CHAPTER II-THE HANDS-OFF DOCTRINE AND ITS DEMISE
Courts have, until recently, considered all matters relating to
the operation of correctional institutions outside the realm of their
authority. They have maintained this "hands-off"' 9 position be14. See the cases cited in notes 10-12 supra.
15. See pages 15-21 infra.
16. See, e.g., Barkin, Impact of Changing Law Upon Prison Policy, 42 PRisoN 3. 3
(1969) ; Barkin, The Emergence of Correctional Law and the Awareness of the Rights of
the Convicted, 45 NEB. L. REv. 669 (1966); Gallington, Prison Disciplinary Decisions, 60
J. CRim. L. C. & P. S. 152 (1969); Kimball and Newman, Judicial Intervention in Corrcctional Decisions: Threat and Response, 14 CRIME AND DELINQUENCY 1 (1969) ; Vogelman, Prison Restrictions-PrisonersRights, 59 J. CRIM. L. C. & P. S. 386 (1968); and
Note, Beyond the Ken of the Courts; A Critique of Judicial Refusal to Review the Complaints of Convicts, 72 YALE L. J. 506 (1963).
17. See pages 60-68 infra.
18. While this discussion is primarily for the benefit of correctional administrators
and their staffs, some aspects of it could be of interest to the lawyer. Although it Is
not clear what the role of the lawyer will be in corrections, Increased judicial activity
always involves the lawyer, and the lawyer, too, should prepare for the Inevitable. It is
hoped this effort will be of some assistance to him in his preparation.
19. "FRITCH, CIVIL RIGHTS OF PRISONERs 31 (1961) appears to be the source of the
phrase 'hands-off-doctrine,' which is not a rule of law but a policy of Judicial ab-
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cause the management of prisons is said to be a function of the
executive branch of government, and therefore not subject to judicial review. 20 Moreover, ". . . judicial review of . . . administrative decisions will subvert the authority of prison officials,
the discipline of prisons, and the efforts of prison administrators
to accomplish the objectives 21of the system which is entrusted to
their care and management.
Since the courts have refused to provide the standards by
which the institutions are to be run, then to whom have the administrators been able to look for those standards? Legally the
American prison system exists because constitutions and statutes
say it does. Logically, then, those laws should provide the administrator with some guidance.
The prison administrator who expects to find some help from
that source, however, will be disappointed. Universally all that
can be found is a broad delegation of authority to the warden
or other prison official, 22 an occasional meaningful prohibition
against certain kinds of treatment, 2 and some sort of statute
regulating the granting and forfeiture of good time. 24 Beyond that,
the prudent prison official would, in most states, give about the
stention. Courts usually Justify this non-interference on the basis of separtion of
powers-administration of prisons viewed as an executive function; allocation of statefederal power-among the powers reserved to the states is the power to proscribe an
act as criminal and to set the punishment; cost-improved penal procedures are expensive and courts cannot appropriate funds; or fear that judicial lack of expertise in
penology will create disciplinary problems."-Hirschkop & Millemann, The Unconstitntionality of Prison Life, 55 VA. L. REv. 795, 812 (1969).
20. Douglas v. Sigler, 386 F.2d 684, 688 (8th Cir. 1967) ; Lawrence v. Blackwell, 298
F. Supp. 708 (D. Ga. 1969).
21. Note, Beyond the Ken of the Courts. A Critique of Judicial Refusal ta Review
the Complaints of Convicts, 72 YALE L. J. 506, 508-509 (1963).
22. Typical is N.D. CENT. CODE § 12-47-11 (1960): "POWERS AND DUTIES OF
WARDEN.-The warden, under the direction of the board of administration, shall have
the charge, custody, and control of the penitentiary and the persons committed thereto,
together with all lands, buildings, furniture, tools, implements, stock, provisions, and
every other species of property pertaining thereto or within the premises thereof. He
shall superintend and be responsible for the policing of the penitentiary and the discipline of the inmates." For a comprehensive survey of statutory grants of power to
prison wardens, see MODEL PENAL CODE § 403.2, Comment (Tent. Draft No. 12, 1960).
23. "Whipping of inmates and all forms of corporal punishment shall be prohibited."
GA. CODE ANN. § 77-311 (1964). "No corporal or other painful or unusual punishment
shall be inflicted upon inmates . . . . N.D. CENT. CODE § 12-47-26 (1960).
24. With the exception of California and -possibly one or two others, the law of all
states provides for the commutation of sentences for good conduct. Cf. MODEL PENAL
CODE § 305.3, Comment (Tent. Draft No. 5 1956). The statutory provisions relating to
good time vary with the states, but typically provide for the granting of good time if
the inmate complies with all the rules and regulations of the institution, e.g., ARIZ. REV.
STAT. ANN. 31-251 (1956) ; IND. ANN. STAT. 13-119 (1956); MD. ANN. CODE art. 27 700
(1957) ; MICH. COMP. LAws (1968) ; NEV. REV. STAT. 209.280 (1967) ; and for forfeiture
of the good time if the inmate, e.g., "breaches trust in any Inanner" ARIZ. REV. STAT.
ANN. 31-251 (1956) ; commits a "wilful violation of any of the rules or regulations"
COLO. REV. STAT. ANN. 105-4-10 (1963) ; "shall knowingly violate any of the rules and
regulations" IND. ANN. STAT. 13-117 (1956) ; "in any manner violates any of the rules
and regulations" NEv. REV. STAT. 209.290 (1967) ; or "commits any infraction of the
rules and regulations of the institution" WAsH. REV. CODE ANN. 9.95.080 (1961). For a
discusion of how the good time statutes of one state are applied, see Note, Prisoners'
Gain Time: Incentive, Deterrent, or Ritual Response? 21 U. FLA. L. REV. 103 (1968).
For a

discussion of how the federal good time statute is

applied see pages

31-32 infra.
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same amount of attention to statutes governing prison manage25
ment as have the legislators.
This disregard by lawmakers for the needs of prison officials
is especially apparent when one looks for procedural guidelines
prescribed for use in the enforcement of disciplining within the correctional institutions. An occasional state statute will provide that
"a hearing" be held before "good time" is revoked, 26 or that
"a hearing" be held before an inmate is confined in isolation, 2T
but even these provisions are rare and their effectiveness ques28
tionable.
25. Examples of statutes that any good prison official would probably Ignore are:
"No convict shall speak to another convict, unless by the express permission and in
the presenqe of the warden or one of the assistant wardens ....
. ITENN. CODE ANN.
§ 41-321 (1955) ; ". . . superintendents of the institutions under the supervision of the
department of correction shall treat the prisoners with the kindness which their obedience, industry and good conduct merit." MASS. ANN. LAWS Ch. 127 § 32 (1958); "[in
order to encourage prison discipline, a distinction may be made in the treatment of
prisoners so as to extend to all such as are orderly, industrious and obedient, comforts
and privileges according to their just deserts." Miss. CODE ANN. § 7944 (1942); "when
walking to and returning from work prisoners shall not be required to travel faster
than a walk, MIss. CODE ANN. § 7946 (1942); "if any of them are refractory and stubborn, and refuse to work or to perform their work in a proper manner, the superintendent may put them in close confinement until they submit to perform their task and
obey his orders," N.H. REv. STAT. ANN. § 620:7 (1964).
The constitutionality of some is questionable. E.g., "The superintendent . . . shall
appoint . . . two chaplains, one of whom shall be of a Protestant denomination and one of
whom shall be of the Catholic faith . . ." Aaiz. REv. STAT. ANN. § 36-202 (1956) ; "The
warden shall furnish, at the expense of the state, a Bible to each of the convicts wjho
can read ....
" KAN. GEN. STAT. ANN. § 76-2413 (1969) ; ". . . white and colored female convicts shall, at all times and on all occasions, be kept separate and apart from
each other." TENN. CODE ANN. § 41-303 (1955).
Others contain conflicting provisions: e.g., the Pennsylvania Code contains these
provisions:
No person confined in prison . . . shall be deprived at any time of
the right to the use of tobacco for a longer period than two weeks in any
form; and no warden . . . or any other person in authority . . . shall pass
or enforce any rule or regulation depriving any person confined therein
of the right to the use of tobacco for a longer period than two weeks. PA.
STAT. ANN. tit. 61 § 123 (1964).
• . . No tobacco in any form shall be used by the convicts, and anyone who shall supply them with it . . . shall be fined ten dollars, and if an
officer, be dismissed. PA. STAT. ANN. tit. 61 § 374 (1964).
The . . . warden . . . may permit any convict . . . to use tobacco
to a limited extent as a reward for good conduct. . . . PA. STAT. ANN. tit.
61 § 383 (1964).
26. E.g., IDAHO CODE ANN. 20-229 (1948). FLA. STAT. 944.28(5) (1967). The Idaho
statute is typical in that it makes a bare statement that a hearing is required before
good time is revoked. The Florida statute is atypical in that it prescribes the procedure
requirements of the hearing:
(1) A written charge, specifying the misconduct and approximate date
thereof, delivered to the prisoner;
(2) Notification of a hearing before the institution's disciplinary committee;
(3) Hearing at which the prisoner must be present;
(4) A determination of guilt from proof presented at the hearing;
(0) A recommendation of foreiture from the disciplinary committee;
(6) Review by the superintendent of the institution, who must report his
approval (or disapproval) of the committee recommendation to the Division of Corrections; and
(7) Declaration of foreiture by the Director of the Division or his deputy.

This unique statute is discussed in Note, Prisoners' Gain Time: Incentive, Deterrent,
9r Ritual Response? 21 U. FLA. L. REv. 103 (1968).
27. Mo. ANN. STAT. § 216.455 (Supp. 1969).
28. The facts in Burns v. Swenson, 288 F. Supp. 4 (D. Mo. 1968), modified 300 F.Supp.
759 (D. Mo. 1969) (on appeal), indicate that, at least in that case, the provisions of
Meo. ANN. STAT. § 216.455 (Supp. 1969), were ignored by the Missouri prison officials.

14
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If the legislators have refused to assist the prison administrator
in the setting of procedural standards for operating the disciplinary
.machinery in his institution, then who has helped him? Paradox29
ically the job has been left to the prison officials themselves.
And, to their credit, self-imposed procedures to insure fairness
are in operation in many of this nation's institutions.3 0 How conscientiously these procedures are followed will, of course, vary
twith the institution. A lengthy discussion of the standards adopted
by two of this nation's finest institutions, as well as how those
standards are applied, appears elsewhere in this article. 1
Whether the prison administrator wants help from that source
or not, help from the courts is on its way. The hands-off doctrine
has been severely criticized,3 2 and the evidence is mounting that,
while not completely abandoned,3 3 the doctrine no longer controls
the many situations it once did.3 4 A discernible trend in the direction of abandonment is evident from an examination of cases
(1) Freedom of religion. (2)
falling into the general categories:
Access to courts. (3) Racial classification. (4) Cruel and unusual
punishment. (5) Procedural due process in prison disciplinary actions. A discussion of the first four areas follows. A discussion
29.

The American

Correctional

Association

for its members. See AMERICAN
RECTIONAL STANDARDS (1966).
standards
30.

E.g.,

STATE OF TEXAS,

RECTIONs 18-19

RULES AND

has done an

CORRECTIONAL

REGULATIONS

excellent job of

ASSOCIATION,

OF THE TEXAS

MANUAL

drafting
OF COR-

DEPARTMENT OF COR-

(July 13, 1953-Revised Jan. 1, 1968).

Officers are required to report all violations of rules and regulations.
The inmate or Inmates involved will be given a hearing before the unit Disciplinary Committee. If found guilty, the unit Disciplinary Committee will
determine the punishment or will make a recommendation to the State Disciplinary Committee.
If an inmate believes an order to be unjust, has any complaint concerning an order, or desires to complain about any action, he should notify
an officer, who will in turn notify the Assistant Warden.
THE FLORIDA
INMATES.

STATE

PRISON,

RAIFORD,

FLORIDA,

MANUAL

OF

INSTRUCTIONS

FOR

NEW

All employees are instructed to report any violation of the above or any
regulation by making a written report covering the incident. Inmates reported for violating regulations will be brought before a Disciplinary Committee
appointed by the Superintendent and given a hearing. The Disciplinary Board
makes a recommendation to the Superintendent of any disciplinary action recommended. Any disciplinary action that is taken is approved by the Superintendent, who signs the report. Disciplinary action may consist of loss of
privileges for minor offenses, a suspended sentence during good behavior, or
restriction of privileges or segregation on a limited diet for an Indefinite
period. For the more serious cases, or repeated violations, the loss of any,
all, or part of the gain time earned to date and Indefinite segregation.
31. Chapter III, infra.
32. See, e.g., Gallington, Prison Disciplinary Decisions, 60 J. CRIM. L. C. & P. S. 152
(1969) ; Hirschkop & Millemann, The Unconstitutionality of Prison Life, 55 VA. L. REv.
795 (1969); and Kimball and Newman, Judicial Intervention in Correctional Decisiona:
Threat Response, 14 CRIME AND DELINQUENCY 1 (1969).
33. "While the rule remains that matters of state prison discipline are not ordinarily
subject to examination in federal court, the rule is otherwise if the treatment of prisoners is of such a nature that their constitutional rights are violated." Hancock v. Avery,
301 F. Supp. 786, 791 (M.D. Tenn. 1969).
34. See note 32 supra.
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of the fifth follows an examination of current disciplinary prac3 5
tices in correctional institutions.
Freedom of Religion
The racial tension currently prevalent in this country has found
its way into the prison community. At least indirectly it has caused
emergence of a large group of cases-the so-called Muslim religion
cases-challenging the right of prison authorities solely to regulate
the activities of inmates.
Because religion is thought to play an important part in an
inmate's rehabilitation it is not only encouraged, but universally
made a positive part of the prison program.386 When, however,
a religion advocates racial supremacy, teaches disobedience of the
"white man's laws," and generally advocates engaging in activities
that thwart what the prison officials feel are the legitimate aims
of religion in the prison community, 37 then the prison officials
find themselves in the delicate position of attempting to maintain
discipline without infringing upon what has been called a "preferred" constitutional right.
The courts are far from agreeing on how to treat this prison
religion problem. Some allow a total deprivation of Muslims' re39
ligion privileges,33 some allow a partial deprivation of privileges,
and others hold invalid any deprivation of such privileges if given
to other faiths. 40 What the courts are holding, it would seem to
this writer, is not nearly as important as is the fact that they
have apparently abandoned the "hands-off" position taken in religion cases only a few years ago, and are deciding the cases
on the merits, after taking a hard look at the policies and practices of prison administrators. Their willingness to review prison
disciplinary decisions in this area, justified by the presence of
a "preferred" constitutional right or not, has had its impact on
the abandonment of the "hands-off" doctrine generally.

85. Chapter V infra.
36. Every prison makes some provision for religion in its program. Many are required
by statute to furnish facilities and have preachers on their staffs. State money is used
to buy Bibles for the inmates, and in many cases the inmates' participation in religious
activities is taken into consideration in determining his parole status.
37. See Vogelman, Prison Restrictions-Prsoner Rights, 59 J. CRIM. L. C. & P. S.
386, 390 (1968). For an excellent and comprehensive discussion of the Muslim religion,
and the constitutional standards for the practice of religion in prison, see Knuckles v.
Prasse, 302 F.

Supp. 1036,

1047

(E.D. Penn. 1969).

38. Vogelman, Prison Restrictions-PrisonersRights, 59 J. CaIM. L. C. & P. S. 386,
390 (1968) citing In re Ferguson, 55 Cal.2d 663, 361 P.2d 417, 12 Cal. Rptr. 753 (1961),

cert. denied, 368 U.S. 864 (1961) ; Jones v. Willingham, 248 F. Supp. 791 (D. Kan. 1965).
Chlids v. Pege39. Id., citing Cooke v. Tramburg, 43 N.J. 514, 205 A.2d 889 (1964)
low, 321 F.2d 487 (4th Cir. 1963), cert. denied, 376 U.S. 932 (1964).
Sewell v. Pege40.
Id., citing Fulwood v. Clemmer, 206 F. Supp. 370 (D.D.C. 1962)
low, 291 F.2d 196 (4th Cir. 1961), appeal dismissed per stipulation (without prejudice)

State ex rel. Tate v. Cubbage, 210 A.2d 555 (Del. Super. Ct. 1965).
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Access to Courts
The right of prisoners to have access to the courts is a right
the courts have recognized for some time, and one they have
been understandably eager to protect.4 1 Where, for example, a
state regulation required that habeas corpus petitions first be submitted to prison authorities and then approved by the "legal investigator" to the parole board as "properly drawn" before being
Itransmitted to the court, the regulation was held invalid.4 2 Prison
officials cannot deprive a prisoner of a timely appeal, require
him to find someone outside of prison to file a petition, or prevent
him from mailing a legal document to a proper court or send
43
a letter seeking legal assistance.
Of the cases dealing with the right of access to courts, none
is more illustrative of our basic proposition that courts are increasingly willing to interfere in the internal affairs of prisons
than the recent United States Supreme Court decision of Johnson
v. Avery.4 It was held in that case that unless the state provided
some reasonable alternative to assist inmates in the preparation
of petitions for post-conviction relief, it could not validly enforce
the prison regulation barring inmates from furnishing such assistance to other prisoners. The Court recognized that prison "writ
writers" are sometimes a menace to prison discipline and that
their petitions were often so unskillful as to be a burden on the
courts who receive them, but considered the individual's right of
access to courts superior to either of these considerations. The
full impact of the decision is yet to be felt. Certainly the least
that can be expected is an avalanche of cases in which the "reasonable alternatives" of the individual prison systems will be
tested. In the process it is reasonable to expect that practices
and procedures of prison officials, which prior to this time have
gone unnoticed, will be closely scrutinized.
Racial Classification
A common practice among prison officials until recent years
had been to classify prisoners by race, segregate them accordingly,
and in general afford the races different treatment. Prison rules
providing for segregation have usually been justified on the ground
that these measures are necessary to the administration and main41. "[A] right of access to the courts is one of the rights a prisoner clearly retains.
It is a precious right, and its administratively unfettered exercise may be of incalculable
Importance In the protection of rights even more precious." Coleman v. Peyton, 362 F.2d
905, 907 (4th Cir. 1966).
42. Ex parte Hull, 312 U.S. 546 (1941).
43. See, e.g., Dowd v. United States ex rel.Cook, 340 U.S. 206 "1951) ; White v. Ragen, 324 U.S. 760 (1945); Burns v. Swensen, 300 F. Supp. 759 (D. Mo. 1969); Spires v.
Dowd, 271 F.2d 659 (7th Cir. 1959).
44. Johnson v. Avery, 393 U.S. 483 (1969).
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tenance of prison discipline. Recent cases, however, have demonstrated the judiciary's reluctance to accept this justification and
have indicated the court's willingness to intervene and regulate
prison officials' treatment of the races.
In the leading case, Washington v. Lee,45 the court struck
down racial segregation in Alabama state prisons, stating it could
conceive of no consideration of prison security or discipline which
would sustain the constitutionality of state statutes that on their
face required complete and permanent segregation.
In Rivers v. Toyster46 the Fourth Circuit Court of Appeals
held that the denial to Negroes of the right to receive Negro
newspapers while permitting white inmates to receive white-oriented
newspapers was a denial of equal protection rights under the Fourteenth Amendment. This alleged discrimination, the court stated,
involved a constitutional right which overrode the Court's reluctance to interfere with prison administration and discipline. And,
in Jackson v. Godwin4 7 the court justified its intervention by saying:
[N]ormally the discretion allowed the judgment of state
officials is wide and courts will not interfere absent a finding that the governmental action is arbitrary or unreasonable, but where racial classifications are involved, the
Equal Protection and Due Process Clauses of the Fourteenth
amendment command a more stringent standard. . . . The
State must strongly show some substantial and controlling
interest which requires the subordination or limitation of
these important constitutional rights, which justifies their
infringement (citations omitted), and in the absence of
such compelling justification the state restrictions are impermissible infringements
of these fundamental and pre48
ferred rights.
That is not to say that race cannot be a factor taken into
consideration by prison officials in making dormitory assignments
and other kinds of administrative decisions.4 9 Prisoners can be
45. Washington v. Lee, 390 U.S. 333 (1968).
46. Rivers v. Toyster, 360 F.2d 593 (4th Cir. 1966).
47. Jackson v. Godwin, 400 F.2d 529 (5th Cir. 1968).
48. Id. at 537, 541.
49. Holt v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970). In upholding the right of
prison officials to let race be one of the criteria in making dormitory assignments, the
court in Edwards v. Sard, 250 F. Supp. 977, 981 (D.D.C. 1966) said:
Although the race of an inmate is a factor-in some cases the determinative
factor-in making dormitory assignments, this is so only because prison officials believe that anything approaching total numerical integration would be
highly dangerous, given the conditions of racial unrest which exist at Lorton, and that racial conflicts which would result from such integration
would be likely to decrease instead of increase the intermingling of races
there. The dangers of prison life, the extreme complexity of the factors
which must be considered in making dormitory assignments, and the consequent difficulties in handing down any decree favoring the plaintiffs in this
confirm the court's belief that safety and sound administrative practices
demand that the opinion of conscientious, prison supervisors be given great
respect when challenges of this kind are made to them.
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extremely dangerous,50 and the dangerous ones are not necessarily free from racial prejudices. 51 The burden, however, is on
the prison official to show that there are compelling reasons for
any distinction made solely on the basis of race.5 2 This, too, is
a radical departure from the non-interference position taken by
courts just a few years ago.
iCruel and Unusual Punishment
While the courts have recognized for years that an inmate
is entitled to humane treatment,5 3 it has not been until recently
that the Eighth Amendment right of an inmate to be free from
cruel and unusual punishment has had any utility as a device
for correcting abusive practices of correctional institutions.5 Considerable evidence supports the conclusion that this slumbering
right was awakened when applied in a civil rights suit to the
"strip cell" conditions prevailing in a California prison.5 5 It is
by comparing one of the few previously reported cases examining
solitary confinement conditions with that case that the changing
attitude of the courts toward judicial intervention in prison administration is most clearly demonstrated.
In State v. Cahill,56 a 1923 case, as a defense to the charge
of attempting to escape Cahill complained that his
. . . cell was infested with bugs, worms, and vermin; that
the toilet was so out of repair when it was flushed the water
ran out upon the floor; that the cell was without a chair,
bed, or other reasonable comforts . . . and that he had
been suffering from lung trouble. .... 57
50. Illustrations cited in note 141 infra.
51. Id.
52. Edwards v. Sard, 250 F. Supp. 977, 981 (D.D.C. 1966).
53. Earlier cases sometimes applied a "reasonably necessary" standard to the inflicting of punishment. State v. Nipper, 81 S.E. 164, 165 (N.C. 1914).
In view of the enlightenment of this age, and the progress which has been
made in prison discipline, we have no difficulty in coming to the conclusion
that corporeal punishment by flogging is not reasonable and cannot be sustained. That which degrades and Imbrutes a man cannot be either necessary
or reasonable.
54. Almost every significant reported prison "cruel and unusual punishment" case
has been decided in the last five years. E.g., Jackson v. Bishop, 404 F.2d 571 (8th Cir.
1968) ; Wright v. McMann, 387 F.2d 619 (2d Cir. 1967) ; Holt v. Sarver, 309 F. Supp. 362
(E.D. Ark. 1970); Jordon v. Fitzharris, 257 F. Supp. 674 (N.D. Cal. 1966). For an excellent discussion of the impotency of the Eighth Amendment prohibition against cruel and
unusual punishment as late as 1962, see Note, Constitutional lights of Prisoners: The
Developing Law, 110 U. P. L. REv. 985, 1003 (1962).
55. E.g., Barkin, The Emergence of Correctional Law and the Awareness of the Rights
of the Convicted, 45 NEB. L. lev. 669, 686 (1966). "In another case of first impression
the federal court ruled that the conditions under which an inmate was confined in
'strip cells' amounted to cruel and unusual punishment. . . . [T]he grim facts resulted in
a new inroad into the administrator's prerogatives." Of. Hirschkop & Millemann, The Unconstitutionality of Prison Life, 55 VA. L. tvv. 795, 817 (1969).
56. State v. Cahill, 196 Iowa 466, 194 N.W. 191 (1923).
67. Id. at 192.
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The court's comment,
ago, was:

typical

of judicial

attitude

a few years

However interesting a discussion of this subject might be,
it seems to us that the right of the legislature to provide
for the punishment of prisoners by solitary confinement
is too clear to justify a review of the many authorities cited
by counsel, none of which hold to the contrary. If the cell
in which appellant was confined was not kept clean and
healthful and the toilet in good working order, it should
have been given immediate attention by those in charge,
and all of the matters complained of entirely corrected.
Appellant was sent to penitentiary . . . upon conviction of
the crime of larceny. .... Unwilling to obey the laws of
the state, he now complains of the prison authorities because they have found it necessary to adopt extreme measures to compel his obedience to the rules of the prison. It
is the duty of the proper officers of the prison to provide
clean and sanitary surroundings for the prisoners and nothing less will serve the purposes or demands of society; but
prisoners should understand at all times that absolute
obedience to the rules of the prison must be observed,
and that any infraction thereof is sure to result in punishment, the severity of which should depend upon the nature
of the offense committed. ....
.1

No mention was made of any constitutional right. The court
recognized as absolute the right of the legislature to provide punishment for the infraction of prison rules, "the severity of which
should depend upon the nature of the offense committed." The
duty owed to the prisoner to provide him with "clean and sanitary
surroundings" is a moral one apparently owed only to the prisoner
who obeys the rules of the institution.
Contrast that case with the more recent (1966) Jordon v. Fitz59
case. Jordon complained of being confined in solitary conharris
finement in a strip cell for twelve consecutive days. He alleged
the cell was without ventilation or light; it was not cleaned during
his confinement; it had no furnishings except a toilet that had
to be flushed from outside the cell; no means were provided for
him to clean any part of his body; he was forced to remain
naked for the first eight days of his confinement; and the cell
was unheated.
The prison officials contended "the 'strip cell' was warranted
in eliminating so-called 'incorrigible' inmates from the rest of the
inmates in the institution; that fighting, physical violence, throwing
objects, vile, abusive and threatening language and epithets, some58.
59.

Id.
Jordon v. Fitzharris, 257 F. Supp..674 (N.D.

Cal. 1966).
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times coupled with overt conduct,
protective measures."

call for stringent,

strong

and

The court's response was:
Usually the administrative responsibility of correctional
institutions rests peculiarly within the province of the officials themselves, without attempted intrusion or intervention
on the part of the courts (citations omitted).
However, when, as it appears in the case at bar, the responsible prison authorities in the use of strip cells have abandoned elemental concepts of decency by permitting conditions to prevail of a shocking and debased nature, then
the courts must intervene-and intervene promptly-to restore the primal rules of a civilized community in accord
with the mandate of the Constitution
of the United

States ....

60

While these two cases can be distinguished on several points, this
detracts little from the proposition that the courts have had a
change of attitude on the matter of intervention. A comparison
of the quoted language from the two cases, it is submitted, makes
that clear.
For conclusive evidence of a "new" judicial attitude, none better
can be found than the recent Holt v. Sarver"' decision, where
the District Court for the Eastern District of Arkansas found conditions and practices in the Arkansas Penitentiary System to be
such that mere confinement of persons therein amounted to cruel
and unusual punishment. The Court recognized, as have courts
before, 62 that the term "cruel and unusual punishment" cannot
be defined with specificity, but that "it is flexible and tends to
broaden as society tends to pay more regard to human decency
and dignity and becomes, or likes to think that it becomes, more
humane. .
And, without even referring to generally accepted
principles of non-intervention, 64 the court examined in detail the
general conditions and practices of the Arkansas Penitentiary Sys".."63

60. Id. at 680.
61. Holt v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970).
62. "[T]he limits of the Eighth Amendment's proscription are not easily or exactly defined ..
" Jackson v. Bishop, 404 F.2d 571, 579 (8th Cir. 1968) ; "[W]hat constitutes a
cruel and unusual punishment has not been exactly decided." Jordon v. Fitzharris, 257
F. Supp. 674, 679 (N.D. Cal. 1966) citing Weems v. United States, 217 U.S. 349, 368
(1910).
63. Holt v. Sarver, 309 F. Supp. 362, 380 (E.D. Ark. 1970).
64. E.g., "[F]ederal Courts are naturally reluctant to interfere with a prison's internal
discipline ....
" Courtney v. Bishop, 409 F.2d 1185, 1187 (1969) ; "As to the traditional
preference for leaving matters of internal prison management to state officials, an analysis of recent cases Indicates that while federal courts are still sensitive to the problems
created by interference of the federal judiciary in matters involving internal discipline of
state prisons, they will not hesitate to intervene in appropriate cases." Hancock v. Avery,
301 F. Supp. 786, 791 (1969).
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tem, ' sought advice and counsel from penology experts, 66 and
dictated to the prison officials changes they would have to make
to bring confinement in the prison system up to the level required
by the Constitution.6 7 A court accepting the role of supervisor6 8
of an entire prison system would have been thought to be impossible
only a few short years ago. What is left for the courts to keep
their hands off?
CHAPTER III-AN EMPIRICAL STUDY
Courts have also demonstrated their willingness to abandon
their hands-off approach to a review of prison disciplinary practices and procedures. Logically, then, the discussion in Chapter II
should have gone on to a consideration of the recent cases responsible for this new development. 9 It was felt, however, the impact
of this new dimension could be more easily demonstrated after
the reader is supplied with some background information about
the disciplinary practices and procedures now in use in this country's correctional institutions. It is the goal of this section to provide
the reader with that background information.
No doubt some general statements can be made pointing to
aspects of procedures common to most institutions. Because of
the wide variance in types of institutions, statutory authority, resources and other factors, however, a meaningful survey of the
disciplinary practices and procedures of all of them would be an
impractical if not impossible task. Moreover, because most practices and procedures are not documented, or because stated practices and procedures are not necessarily followed, valid objective
data can be collected only through a study of the cases challenging
procedures, or by spending substantial periods of time at each
institution observing the practices of the individual institutions. The
first method will disclose little because only a handful of such
cases exist. The second method is not practical for more reasons
than that such a study would be an enormous undertaking. It
is unfortunately a fact that the administrators of a number of
institutions would not cooperate; without their cooperation the task
would be impossible and the results of questionable value.
65. Holt v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970). The trustee system whereby
trustees ran the prison, the open barracks system, the conditions in isolation cells, and
the absence of a meaningful rehabilitation program were the conditions and practices
that received the most attention from the court.
66. Id. at 365.

67. Id. at 385. "Let there be no mistake in the matter; the obligation of the Respondents to eliminate existing unconstitutionalities does not depend upon what the Legislature
may do, or upon what the Governor may do, or indeed, upon what Respondents may actually be able to accomplish.

If

Arkansas

is

going to operate a

Penitentiary

System, it

is going to have to be a system that is countenanced by the Constitution of the United
States."
68, For more evidence that the courts are willing to supervise prison operations, see
Morris v.

69.

Travisono, 310 F.

Supp. 857

(D.

R.

I.

1970).

These cases are discussed in Chapter V infra.
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Fortunately, there are exceptions, and in this writer's experience the Federal Bureau of Prisons is such an exception, and
so are at least two of the institutions that make up the Federal
Prison System-the Federal Correctional Institution at Texarkana,
Texas, 70 and the Federal Penitentiary at Leavenworth, Kansas. 1
Because it is generally accepted that the federal correctional institutions are among the most progressive-if not the most progressive-it was felt that a study of the disciplinary practices and
procedures of these two institutions would reveal what is considered to be the current standard of corrections.
Such a study was made, and consisted of two phases. The
first involved a visit to each institution. Its purpose was twofold:
(1) To gather first-hand information about the goals, problems,
and attitudes of correctional administrators and their staffs; and
(2) to observe classification hearings, disciplinary hearings and parole hearings.
The second phase involved a statistical analysis of an internal
working paper called a "disciplinary report. ' ' 72 In excess of 1000
such reports were studied. 73 Illustrations from them, as well as
from information gathered in phase one of the study, are found
throughout the discussion that follows.
The illustrations used are quotes wherever possible. Some editing has been done to assure complete anonymity to the parties
involved. The use of quotes, it was felt, would be more descriptive
of the problems of the institutions than would any adjectives the
writer might use. The reader is asked to remember that these
are intra-institutional memos and were not drafted for public scrutiny. As such they occasionally have the kinds of deficiencies
that one would expect to find in the intra-office memos of any
corporation, any government office, or, for that matter, any law
office. The fact that these papers were made available for research
purposes is illustrative of the fine cooperation this writer received
from the wardens and staffs of these two institutions. That co74
operation could not have been better.
The Disciplinary Program of Two Institutions
By statute 75 the control and management of federal penal and
70. The Federal Correctional Institutional at Texarkana, hereinafter referred to as
Texarkana, is a medium security institution and houses approximately 525 inmates.
71. The Federal Penitentiary at Leavenworth hereinafter referred to as Leavenworth,
is a maximum security institution and houses approximately 2200 inmates.
72. See note 87 infra for a sample of this report.
73. This consisted of a summary of 255 reports (the total number filed in 1969) from
Texarkana, and actual copies of 856 reports (all that were filed in 1968) from Leavenworth.
74. The attitude of the men and women staffing these institutions toward research Is
outstanding. Every effort was made at each institution to make the writer's stay there
an informative and rewarding one.
75. 18 U.S.C. § 4001 (1964).
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correctional institutions is vested in the Attorney General. This
includes the authority to classify the inmates and provide for their
proper government, discipline, treatment, care, rehabilitation, and
reformation. 76 To assist the Attorney General, Congress provided
for the establishment of the Bureau of Prisons. 77 To its director,
who is appointed by the Attorney General, is delegated the responsibility of the management and regulation of federal penal
and correctional institutions, and the care and discipline of the
inmates of those institutions. 78 The responsibility for the management of the individual institutions in the federal system is further
delegated to the warden of each institution. Within the framework
of the directives and policy statements of the Bureau, he apparently
has near autonomy in the day-to-day operation of his institution.
7 9
Certainly this is true of the handling of disciplinary problems.
At both Texarkana and Leavenworth primary responsibility for
overall disciplinary programs is placed by the Wardens in the hands
of the Classification Committee.80 Primary responsibility for enforcement of discipline falls on the Adjustment Committee. At Texarkana
that committee is made up of the Chief Correctional Supervisor
(who acts as Chairman), a caseworker, and a member of the Education Department. 8' At Leavenworth the Adjustment Committee
is made up of the Associate Warden of Custody (Chairman), the
Associate Warden of Treatment, and the Chief Correctional Super2
visor.
Discipline is the responsibility of every member of the staff, 3
but primary responsibility for policing the activities of the inmates,
and for the reporting of misconduct, falls on the correctional officers
(formerly called guards). There are three levels of authority: The
correctional officer (formerly a guard), the correctional supervisor (formerly a Lt.), and the Chief Correctional Supervisor (formerly a Capt.).
There exist no "published" rules of conduct for the inmates
to follow as one might expect to find. Rather, the inmate is required
to follow a course of conduct that is most likely to (1) achieve the
inmate's rehabilitation and (2) insure the security, control, and orderly administration of the institution. Any act viewed by the prison
76. Id.
77. 18 U.S.C. § 4041 (1964).
78. 18 U.S.C. § 4042 (1964).
79. The individual institutions in the Federal Prison system, using BUREAU POLICY
STATEMENT 7400.5 as a guide, issue their own policy statements relating to inmate control. The latest statement issued by Texarkana is FEDERAL CORRECTIONAL INSTITUTION
TEXARKANA, TEXAS POLICY STATEMENT TT7400.3A (3/6/69), hereinafter referred to as
TT7400.3A, and the latest for Leavenworth is POLICY STATEMENT L 740,0.5 (10/3/67), as
amended 9/11/68), hereinafter referred to as L 7400.5.
80. See TT7400.3A, page 1.
81. Id.
82. L 7400.5, Appendix A.
83. "Each and every employee shares in the responsibility for constructive discipline.
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staff as inconsistent with either of these broad objectives is a breach
of discipline, and will subject the inmate to some form of corrective measure, although the measure taken will not necessarily
be punitive in nature.
The inmates are told what conduct is expected of them during
orientation. At that time they are given an admission and orientation
handbook 4 which, in narrative form, outlines the general policies
of the institution. Beyond that it is apparently through trial and
error and word of mouth that the inmates receive notice of the rules
by which they are expected to live.
To guide the staffs in making a determination of when conduct
is "misconduct" an ambitious program of orientation and in-service
training is sponsored by the institutions. A perusal of the policy
statements and in-service training materials, however, discloses
what seems to be a conscious effort not to specify the individual
acts of conduct that require correction. Rather, the material contains
general statements relating to the function of discipline, the counseling role of the correctional, officer, and the like.8 5 The few guidelines
provided are of the type found in a recent policy statement: 8
...Types and Degrees of Offenses. Serious types of misconduct include: Escape; introduction of hazardous contraband; assault with a weapon; agitation of group disturbance;
deliberate disobedience with marked disrespect. Offenses
may be deliberate, or accidental, coming about by carelessness, indifference, a lack of sense of values, or poor
judgment. The infraction may jeopardize the population,
others nearby, be a threat to orderly administration, or
simply affect the offender, reflecting a deficiency.
(1)

Status Seeking-misconduct calculated to impress inmate population and/or striving for leadership position
in the population.

(2)

Acceptance Seeking-misconduct calculated to relieve
or avoid real or imaginary threats from the population.
Testing-misconduct to discover enforcement limits of
rules and regulations.

(3)

(4) Profit-misconduct to relieve indebtedness, repay favors, or to meet his wants or demands of others.
(5) Pleasure-misconduct resulting in sensory satisfaction
Each employee shares

equally

the responsibility

for recognizing

both adverse behavior

and behavior which conforms with standards and limits established by the administration .... .
L 7400.5, Appendix A.
84. The Leavenworth handbook is currently undergoing major revisions, so only the
Texarkana handbook will be referred to in this discussion. It is entitled FEDERAL CORRECTIONAL INSTITUTION TEXARKANA, TEXAS, TEX BOOK, ADMINISTRATION AND ORIENTATION

HANDBOOK. Hereinafter referred to as TEX BOOK.
85. See TT7400.3A, L 7400.5, and FEDERAL CORRECTIONAL
TEXAS, IN-SERVIcE TRAINING PROGRAM

86.

TT7400.3A.

(April 21-May

1, 1969).

INSTITUTION,

TE XARKANA,
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such as sniffing, homosexual activity, stealing food,
drinking homebrew, etc.
(6)

Emotional-misconduct is an expression of strong or
pent up feelings, often a sudden and explosive flare-up.

(7)

Inadequacy-misconduct represents ineffectual or unacceptable attempts to cope with environment.

(8)

Situation-misconduct which seems out of character for
the inmate involved and appears to be entirely dependent on precipitating circumstances.

As is apparent from a cursory examination of these standards,
if a determination of whether a breach of discipline has occurred
were based upon these standards, the decision would indeed be a
subjective one.
In examining the actual reports of misconduct filed, one finds
little evidence that officers have tried to categorize the acts of misconduct in accordance with these guidelines. Rather, there appears
to have developed an informal list of specific acts of misconduct.
What these specific acts of misconduct are, what procedural machinery is engaged when one has been committed, and what sanctions
are imposed for their commission, are the basic questions the writer
sought answers to through empirical research. It is hoped the product
of that research, found in the pages that follow, achieves that goal.
One of the first things of which a researcher discussing discipline with correctional people becomes aware is that discipline,
as viewed by correctional people, involves for them much more
than merely the policing of inmates' activities. Correctional officers are also counselors, and their effectiveness as officers is
measured largely by how effective they are in their role as a counselor. The importance of that role cannot be overestimated, and
its incidental treatment throughout this discussion should not be
interpreted as a lack of appreciation of that role. It means only
that the writer is a lawyer and not a social scientist, and will
be looking at disciplinary procedures from a legal standpoint. With
that qualification, let us examine the procedures used in disciplinary
actions at Texarkana.
There appear to be four definable stages in the typical disciplinary action:
(1)

The charging stage.

(2)

The investigatory stage.

(3)

The preparation for hearing stage.

(4)

The hearing stage.

26
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The Charging Stage
A correctional officer witnesses what he considers to be an act
of misconduct on the part of one of the inmates. He has four alternatives: (1) He can ignore it. (2) He can give the inmate a warning.
(3) He can take correctional action in the form of withholding a
movie privilege. Or (4) he can write a disciplinary report. 7 The
officer must give this report to his correctional supervisor. If he
takes correctional action in the form of withholding a movie privilege, a "minor violation" report 8s is completed and is sent to the
Chief Correctional Supervisor, who, after reviewing it, files it in
the inmate's permanent file.
The Investigatory Stage
Upon receiving the disciplinary report from the correctional
officer, the correctional supervisor conducts an investigation of the
alleged infraction. This investigation consists primarily of discussing the matter with the officer making the charge and with the
inmate involved. If necessary, however, other inmates are interviewed, searches are made, and such other investigatory techniques
are employed as he feels are necessary to ascertain the true facts.
When he is satisfied that he has learned the facts he can (1) dismiss
the report as groundless; (2) treat the report as a "minor violation"
87.

The "misconduct report" is reproduced below:

FEDERAL CORRECTIONAL INSTITUTION
TEXARKANA, TEXAS
Date:

Name:
Assignment:
Place of Incident:
Description of Incident:

Signature of Reporting Employee:

NO.

Quarters
-

Time:

Charge:
Date

-

Supervisor's Comments:
Supervisor's Signature:
Man's Statement and Attitude

Title:

Committee Comments and Action:
Age:

No. Prey. Viol

88.

The form of the "minor report" is reproduced below:
RECOMMENDATION FOR MOVIE RESTRICTION
IN LIEU OF DISCIPLINARY REPORT
Date:
INMATE'S NAME
NUMBER
UNIT
I recommend the above-named inmate be placed on movie restrictions for,

-

I have instructed this inmate concerning the above and have warned him that future
violations will result in disciplinary action.
APPROVED/DISAPPROVED
To miss movie on
OPERATIONS SUPERVISOR
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and take correctional action in the form of withholding a movie
privilege or of reprimanding the inmate; or (3) refer the report to
the Chief Correctional Supervisor along with his recommendation as
to action that should be taken. In addition, the correctional supervisor has the discretion to order the inmate segregated if he concludes that the inmate should be separated from the rest of the
population pending the disposition of his case by the Adjustment
Committee. If he decides to treat the report as a "minor violation,"
the report is so marked, forwarded to the Chief Correctional Supervisor who reviews it and then files it in the inmate's permanent
record.
The Preparation for the Hearing Stage
Upon receipt of the written report of the violation (which at this
stage contains not only the correctional officer's version of the facts
but also the results of the correctional supervisor's investigation and,
on occasion, his recommendation) the Chief Correctional Supervisor notes the matter for hearing at the next meeting of the Adjustment Committee.
The Hearing Before the Adjustment Committee Stage
The type of hearing given the inmate depends upon whether
the reported misconduct is of such a nature as to warrant a possible
forfeiture of "good time" earned in months prior to the month in
which the misconduct occurred. If the misconduct is that serious,8 9
the Good Time Forfeiture Board is called into session.9 0 If the misconduct is of a less serious nature, the hearing is basically in the
nature of a counseling session, where the inmate's past behavioral
record, his attitude, and his general adjustment seem to be the
primary factors taken into consideration in determining the proper
sanction to impose. The following disciplinary actions were observed
by the writer at the hearing stage while at Texarkana.
Illustration 1
Fighting:
Stage 1. The charge was fighting and the officer's version of
the alleged misconduct as it appeared on the misconduct report was:
Upon hearing sounds of a struggle in Central I corridor
I checked and found inmates X and Y struggling just outside
89.What constitutes an act serious enough to warrant the forfeiture of good time Is
not clear. Assault on an officer, escape, and assault on an inmate will result in a
forfeiture hearing, but the procedure was also invoked in many lesser offenses-e.g.,
possession of contraband, infraction of a mail regulation, possession of alcohol, Insolence, being drunk, and being out of assigned area.
90. The good time forfeiture procedure is discussed *nfra at pages 31-32.
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the entrance door of the south t. v. room. Inmate X struck
inmate Y in the mouth or nose just before I reached them.
I stepped between them, then escorted both inmates to the
correctional supervisor's office.
Stage 2. Investigation and action by the correctional supervisor, as it appeared on the report:
Talked with both inmates and they seemed relaxed and
harbored no animosities over the incident. They agreed on
how the incident started. Inmates shook hands before leaving
office. Administrative segregation status not indicated.
Stage 3. Action by Chief Correctional Supervisor: The Chief
Correctional Supervisor advised the writer that in most instances
this matter would have been closed at Stage 2. The report would
have been filed in the inmates' permanent record without action
on the part of the Adjustment Committee. One of the inmates, however, was scheduled for parole in two months, and it was felt the
seriousness of this kind of conduct and the way it could affect the
inmate's future should be emphasized. For that reason he noted it
for hearing before the Adjustment Committee.
Stage 4. The hearing before the Adjustment Committee: The
hearing before the Adjustment Committee had none of the elements
of a legal trial. All of the facts appearing on the misconduct report
were assumed to be true. With the exception of a question or two by
the Chairman regarding whether the inmates knew how serious this
type of conduct was and whether any ill feelings still existed, the
incident itself played but a small part in the hearing. Instead, the
past records of the inmates were discussed, and the inmates received a lecture from the Chairman on the dim view the Parole
Board takes on demonstrated inability to get along with other people.
The Committee generally reprimanded the inmates.
The Committee's comment on the misconduct report was as
follows:
This incident was apparently a spur of the moment affair
and has been resolved by the operating lieutenant (correctional supervisor).
Both inmates harbor no hard feelings against each other or
show any signs of pursuing this affair any further.
Committee action: "No further action required. Return to
quarters and job assignments."
The Chairman explained after the hearing that when men are
confined in such close quarters, scuffles will occur. Only when an
inmate has demonstrated marked propensity for fighting, or when
)ne inmate has committed an assault on another inmate, do the
authorities consider it a serious infraction of the rules. He added
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that past experience has taught that the more quickly this type of
incident is forgotten, the better it is for the inmates involved, as
well as for the whole institution.
Illustration 2
Possession of Contraband:
Pornographic pictures and nude drawings were found in an
inmate's locker during a routine shakedown. A report to that effect,
written by the correctional supervisor in charge of the shakedown,
was submitted to the chief correctional supervisor, who presented
it to the Adjustment Committee.
This hearing, too, had none of the elements of a trial type
hearing. The inmate had in effect been tried and found guilty of
the infraction before the hearing commenced, as is evidenced by
the opening exchange:
Chairman: "Why do you need this sort of material?"
Inmate: "Rather look at them than some of these little boys
around here. Besides, the drawings aren't even mine."
Committee Member: "They were found in your locker, so
they are yours."
Inmate: "I can draw better than that."
The rest of the hearing consisted of questioning the inmate
about how the pictures got into the institution. He declined to reveal
that information, and the subject was dropped.
The inmate was escorted out of the room, and a discussion
of his past record followed. He had received a warning on a prior
occasion on a similar charge, and had been given a movie restriction. Two months prior to the hearing he had lost his good time
for the month for fighting. The fact that he was scheduled to be
released in a few months to a detainer was mentioned. Some factors
unrelated to the charge which would seem to make it advisable
to move the inmate to other quarters were discussed. The decision
was made to revoke his good time for the month, and to move him
to other quarters.
The inmate was returned to the room and informed of the
Committee's decision. He responded by saying that if he couldn't go
back to his old unit he would rather go to the "hole." The Chairman
asked him whether he was refusing to comply with the Committee's
ruling, to which the inmate answered in the affirmative. He was
taken to segregation, and a misconduct report reflecting his refusal
to accept the assignment was written up for consideration at the
next Adjustment Committee meeting.
The hearing procedure followed at Leavenworth is similar, although the observer was left with a feeling that the inmate had more
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of a chance to be heard. The writer attributed this to the fact that
the chairman at Texarkana was more familiar with the inmate and
the incident. Texarkana is a much smaller institution, and with the
Chairman also being the Chief Correctional Officer, he "knows"
the inmate, is intimately familiar with his background and with
the alleged incident. This, of course, has many advantages and may
well offset the criticism that the Chairman has prejudged the case.
Leavenworth Minor Violations
That Leavenworth and Texarkana are a part of the same
prison system is easily discernible from a study and comparison of
their respective disciplinary programs. The personnel structure is the
same, the charges made and sanctions imposed are similar, they
are guided by the same policy directives from the Bureau, and even
the report form is identical. There is one very significant difference,
however. That is in the way the institutions handle the "minor
violation." At Texarkana a "minor violation report" is prepared and
filed in the inmate's permanent file, 91 and the sanction imposed for
a minor violation is the withholding of a movie privilege. At
Leavenworth no permanent record of a minor infraction is made, 92
and the sanction imposed is in the form of "extra duty." 93
Illustration
A Correctional Officer witnessed an altercation between two
inmates stemming from their inability to agree on the tv program
they were to watch. He intervened, calmed the inmates and then
made an oral report of the incident to the Correctional Supervisor.
The Correctional Supervisor asked the Officer whether it was his
opinion that the matter should be handled as a "minor report."
The Officer said he thought it should, and that ten minutes "extra
duty" would be an adequate sanction. The Correctional Supervisor
talked to the inmates, and assigned them to sweep the tv room.
One inmate willingly accepted the assignment, but the other became
belligerent, and told the Supervisor to "go to hell." A major violation
report describing the whole incident, including the original altercation between the two inmates, was prepared charging the second
inmate with "insolence" and "failure to obey an order." He appeared before the Adjustment Committee, which imposed sanctions
of "withholding good time for the month" and "a change of quarters."

91. See page 26 supra.
92. ". .. unless it is determined that there is significant information involved which
may be needed in the future." L 7400.5, Appendix A, page 2.
93. Authority is also given to the Correctional Supervisor to deal with minor infractions by "on-site counseling," "reprimands and warnings," and "limitation or privileges not to exceed 24 hours duration." L 7400.5 at 2.
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The Good Time Forfeiture Procedure
A second type of hearing procedure, clearly distinguishable
from the first, exists at both institutions. When an alleged act of misconduct is considered serious enough to warrant a forfeiture of good
time earned in months prior to the month in which the alleged act
was committed, 94 the good time forfeiture procedures is invoked.
The procedure is the same as any other type of "written report"
situation until the hearing stage is reached. At that stage a much
more elaborate hearing procedure is invoked. The procedure is
substantially this:

94.

1.

The inmate is called before the committee and advised of
the details of the report of misconduct and of the rules of
procedure to be followed by the committee. He is asked
whether he admits that the report against him is true. If
he does, no further evidence is heard, and the inmate is
given an opportunity to make a statement.

2.

If the inmate does not admit the misconduct, he is advised
of his right to have a member of the staff assist him at
the hearing. The hearing is then recessed to permit the representative to interview the inmate and to assist the inmate
in the preparation of his defense.

3.

While rules of evidence and of trial procedure are not followed, testimony of witnesses and other evidence is heard.
The inmate is given an opportunity to confront the witnesses,
except when it is determined by the chairman that the source
of information should not be revealed to the inmate because
it may endanger the safety or well-being of another person.
In that event the committee is required to summarize the
circumstances and the reasons for this determination.

4.

After the evidence supporting the misconduct report is heard,
the inmate, or his representative, is given an opportunity
to make a statement and to call witnesses. Unavailable
witnesses may submit written statements.

5.

The committee makes findings of fact and, along with a
recommendation the record of the proceedings and evidence,
submits them to the Warden.

6.

The Warden accepts or rejects the committee's recommendation, and orders a forfeiture of "good time" if warranted
by the 1evidence.

See note 89 supra.
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7.

A copy of the decision is placed in the inmate's file.

8.

A copy of the decision is delivered to the inmate, at which
time he is advised of his right to appeal the decision to the
Director of the Bureau of Prisons through the Prisoners'
Mail Box. An opportunity to confer about the appeal with
the staff member who represented him at the hearing is
given the inmate.

Illustration
The author observed several good time forfeiture hearings,
and the following case study is representative of those observed:
The inmate had appeared before the Adjustment Committee
charged with assault on a correctional officer. The Adjustment Committee considered the conduct serious enough to warrant a good
time forfeiture hearing, advised the inmate of the procedure and
arranged to have him meet with a staff representative of his choice.
He chose a caseworker who appeared with him at the good time
forfeiture hearing.
The hearing commenced with the Chairman of the Adjustment Committee again explaining the good time forfeiture hearing
procedure to the inmate. For the benefit of the record 95 he was asked
whether he understood the procedure and whether his representative
was present. He was then asked how he pleaded to the charge of assault upon a correctional officer. The inmate answered "guilty." The
Chairman asked: "You are admitting that on January 5, you had
been drinking home brew, that you refused to leave the hall and
that you fought with a correctional officer?" The inmate replied:
"I don't remember most of it. The last thing I remember is drinking
the brew-I don't know where it came from-but it seems to me I
was trying to get to (an inmate)'s cell."
The inmate's drinking problem and his drug problem were
discussed with him. The role of the representative at this hearing,
unlike others observed where the representative very definitely was
an advocate, was that of a "friend of the court." AA treatment was
considered. The forfeiture process was further explained to him.
The inmate and representative were asked whether there was any
reason to keep the inmate in segregation, and the representative
advised that he had checked with the man's job supervisor and
that he recommended sending the man back to his job, which the
committee did. The inmate was escorted out of the room, and
after some discussion the committee arrived at a recommendation
of 30 days forfeiture of good time.
95.

The record consists of stenographic notes of the preceedings taken by a secretary.
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The Disciplinary Reports
The Charges
Since no formal list of rules and regulations exists at these
two institutions, one would expect to find a wide range in the kinds
of misconduct with which the inmates are charged. An examination
of the disciplinary reports supports this conclusion. Just how wide
that range is, the relative frequency with which each charge appears on the reports, and a statistical comparison of the charges
used at the two institutions, are some of the kinds of information
Chart I is designed to impart. The charge description is the one
used by the officer.9 6 The Charges are listed according to the
frequency with which they appeared on the reports. The percentage figure represents the percent of the total number of reports on
which that particular charge appeared. (E.g., the charge of
fighting appeared on 44 of the 255 reports filed at Texarkana. Converted to a percentage, fighting appears on 17 percent of the reports.
This can, therefore, be compared with the frequency with which
that same charge appeared on the reports of Leavenworth. On the
Leavenworth reports fighting appeared on 70 of the 856 reports, or
on 8 percent of the reports.) Since more than one charge can appear
on each report, 7 the total will exceed 100 percent. All percentages
have been rounded off.
Recidivism:
While no recidivism statistics as such are compiled by the institution, some indication of recidivism appeared on the Texarkana
report summary.
CHART I
THE CHARGES
Texarkana Charges
Fighting
96.
report

17

Leavenworth Charges
Possession of contraband 98

20

The officer's charge appears in the upper right-hand corner of the disciplinary
(see note 87 supra),

and consists of only a one or two word description. That is

followed on the report by a "Description of Incident" in which the officer in narrative
form gives the facts surrounding the charge. The author found that very often these
facts indicate the presence of additional charges, contained statements that would indicate the presence of an underlying problem, or would indicate a more serious infraction
had occurred than the "charge" indicated. Footnotes will be used to show when there
was such "an indication of" the presence of one of these factors. Since the Texarkana
reports summary studied did not contain the "Description of Incident" this information
could be retrieved only from the Leavenworth

reports.

97. A total of 315 charges were made on the 255 Texarkana reports, and a total of
1027 charges were made on the 856 Leavenworth reports.
98. Contraband is defined as any item not issued to the inmate by the institution,
purchased in the commissary by the inmate, or authorized to be sent to the inmate
from outside the institution. Swapping, trading, or buying items from other inmates
is strictly prohibited (Tex Book at 3). Examples of items found in the possession of
inmates, and resulting in a disciplinary report are: Hypodermic needle, right guard,
dietetic candy. meat, upper dentures, clothing, shaving equipment, cigarettes, painting,
yarn, guitar, file, dice, key, watch, drill kit, screwdriver, pills, money, magazines, knife,
and padlock.
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CHART I (continued)
Texarkana Charges
Refusing to work
Possession of contraband
Insolence
Out of bounds
Disobeying an order
Narcotics violation
Theft of food
Refusing program
Creating a disturbance
Clothing regulation
Lying
Cursing an officer
Violation of mail reg.
Haircut regulation violation
Refusing assigned quarters
Making home brew
Refusing to shave
Escape
Less than 1%:
Victim of assault
Gambling
Insubordination
Profanity
Sniffing
Movie restriction violation
Destruction of government
property
Failed to report for work
Unnatural act
Disobedience
Refusing to attend school
Less than .5%:
Suspicion of fighting
Jiggering for dope users

0
14
13
12
10
10
4
4
3
3
3
2
2
2
1
1
1
1
1

Leavenworth Charges
%
10
Out of bounds
8
Fighting
7
Refusing to work 00
6
Refusing quarters
6
Insolence
5
Disobeying an order
5
Work violation
Sniffing (glue, thinner, etc.) 4
Refusing the program
3
3
Gambling010
3
Assault 02
Possession of knife0 3
2
Lying to an officer
2
2
Cursing an officer
Breaking restrictions' °"
2
Mail regulation violation
2
Narcotics violation 0 5
2
Running from an officer
2
Threatening an officer
1
Homosexual act'00
1
Drunk 107
1
Refusing to stay in the population
1
Creating a disturbance
1
Less than 1%:
Possession of alcohol
Obstructing shakedown
Theft
Possession of weapon
(other than knife)
Suspicion of homosexual conduct
Drinking
Safety regulation violation
Suspicion of fighting

99. Being out of an assigned area. E.g., the wrong cell block; in wrong cell.
100. In approximately 7 percent of the reports there was "an indication" that the
inmate wanted to get out of the population because of fear for his own safety. This
most often showed up in the inmate's statement in response to a charge of refusing to
work, refusing quarters, or refusing the program.
101. There was an indication that gambling was suspected or involved in approximately
6 percent of the reports.
102. Assault is considered to be an unprovoked attack by one inmate on another,
usually involving a weapon, and generally causing serious injury to the victim.
103. There was an indication of the possession or use of a weapon on 43 reports, 20
reports charged inmate's with possession of a knife and 7 charged inmates with the
possession of a weapon other than a knife.
104. The misconduct here is, e.g., leaving his quarters after an inmate has been
"restricted to quarters" as a sanction in a prior incident.
105. A narcotics violation was indicated on approximately 5 percent of the reports.
106. There was an indiction of homosexual activity on.6 percent of the reports.
107. There was an indication of the use or possession of alcohol on 3 percent of the
reports.
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Texarkana Charges
Resisting officers
Loitering
Assaulting another inmate
Attempting to obtain contraband
Refusing extra duty
Assault with weapon
Refusing to return to quarters
Making a knife
Carrying clothing from laundry
Intoxication
Less than .5%:
Tom-peeking
Leaving government property
Threatening an employee
Refusing S.A.T. and I.Q. tests
Dilatory work
Bucking mess line
Theft of government property
Threatening another inmate
Absence from detail
Kiting notes from segregation
Disrespect
Passing stolen meat
Violation of visiting regulation
Breaking restriction
Threats
Resisting shakedown
Continued violations of regulations
Nonresponsive to corrective
measures
Doing unauthorized laundry

Leavenworth Charges
Suspicion of assault
Obstructing the count
Suspicion of thefts
Insubordination to an officer
Destruction of government
property
Unauthorized watch repair
Less than .5%:
Tattooing
Dealing in government owned
guitar
Less than .5%
Refusing colored barber
Malingering
Drinking coffee on the job
Misuse of commissary privilege
Less than .25%:
Intimidating an officer
Misconduct
Unauthorized absence from
honor camp
Vandalism of lavatory valves
Doing unauthorized laundry
Grinding on blade
Lock picking
Palming medication
Assault with intent to kill
Assault on officer
Conspiracy to assault officer
Victim of assault
Resisting an officer
Attempted assault on officer
Pushing an officer
Forced sodomy
Aiding and abetting another
inmate in shooting dope
Suspicion of gambling
Interfering with supervision of
cell house
Foul language to a parole officer
Hiding from an officer
Disrespectful to an officer
Refusing to report for hospital
call-out
Suspicious attitude
Absent from count
Joining an affray and interfering with an officer
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Texarkana Charges

Leavenworth Charges
TO
Attempt to create a scene
during mess line
Creating scene before large
number
Doing unauthorized work in cell
Arson
Making and shooting firecracker
Swallowing evidence
Inflammatory speech
Writing homo love letter
Illegal use of typewriter
Passing note to segregation
Tampering with locking
mechanisms
Needle marks
Smuggling obscene literature
in through visiting room
Various
Smoking in auditorium
Jiggering
Illegal entry
Entering stolen picture in art
show
Receiving tattoo
Forged convalescence slip
Extortion from other inmates
Leaving truck
Possession of confidential
materials
Misuse of art privilege
Shaving head
Issuing class "A" tool to
unauthorized inmate
Conspiracy
Escape

That summary listed the number of prior offenses each inmate had
committed at the time the latest offense was alleged to have been
committed. An analysis of that summary shows that the 255 reports
involved 131 different inmates. Their prior record at Texarkana
was as follows:
First offense
Second offense
Third offense
Fourth offense

112
62
35
19

Fifth offense
Sixth offense
Seventh offense
Eighth offense

It is interesting to note that since 112 of the inmates were first
offenders, and some of these first offenders accounted for reports

37
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as recidivists at some later time in the year, at least half of the reports filed in 1969 involved no more than 19 inmates-all of whom had
prior records. That represents a maximum of approximately 4 per
cent of the total inmate population at Texarkana.
The Sanctions
The sanctions imposed on the reports studied appear on Chart
II. A total of 427 sanctions were imposed on the 255 reports filed at
Texarkana. A total of 1454 sanctions were imposed in the 856 reports
CHART II
SANCTIONS
%
Sanction

Withhold good time for month
Segregation
Quarters changed
Suspended withholding of good time
Job changed
Referred to Goodtime Forfeiture Board 0 8
Custody increased (close-med.-min.)
Transfer recommended
Warning and reprimand
Suspended segregation
Suspended referral to GTFB
Suspension revoked
MGT and MSA revoked' 09
Restricted to quarters
Property confiscated
Referred to psychiatrist
Referred to Classification Committee
Commissary privilege restricted
Removal from honor camp
Pull gate pass
Revocation of work release
Pay damages

of Reports Used In

Texarkana

51
42
21
12
12
6
4
4
3
3
2
2
3
1
-1
0
-1
-1
0
-1
-1
0

Leavenworth

44
32
10
0
11
14
2
_1"
7
0
0
0
5
33
9
1
0
-1
-1
0
0
-1

filed at Leavenworth. For comparison purposes, again, the
frequency with which these sanctions were used is indicated in percentages. (e. g., the withholding of good time for the month appeared
on 130 of the 255 Texarkana reports, or on approximately 51 percent
of the reports. The withholding of good time appeared on 274 of the
108. The Goodtime Forfeiture Board is simply the name given to the Adjustment
Committee when the good time forfeiture procedure is invoked.
109. MGT (Meritorious Good Time) and MSA (Meritorious Service Award) are disnussed at page 40 infra.
0 Less than one percent
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856 Leavenworth reports, or on approximately 44 percent of the
reports.)
The author was told in his interviews that punishment is only
an incidental purpose of the disciplinary action. A study of the
reports would seem to lend support to that conclusion. While there
seems to be some correlation between the severity of the sanctions
and the seriousness of the charge in some of the cases, in most
none could be found. Several illustrations might be helpful:
Illustration 1:
Where a prisoner was caught with contraband alcohol in his
possession the following sanctions were imposed-the largest number
and the most severe received by any inmate at Texarkana during
the period studied:
1.
2.
3.
4.
5.
6.

Statutory good time withheld for the month.
Removed from MGT and MSA.
Custody increased from minimum to medium.
Job changed.
Quarters changed.
Referred to Goodtime Forfeiture Board.

Illustration2:
The highest number of sanctions imposed at Leavenworth resulted from the inmate's being caught with contraband cash in his
possession. The sanctions imposed were:
1. Confiscation of the money.
2. Statutory good time withheld for the month.
3. Removed from MGT and MSA.
4. Removed from honor camp.
5. Custody increased to close.
6. Referred to Goodtime Forfeiture Board.
Illustration 3:
Where an inmate was caught with a knife in his possession he
was placed on restrictions and his good time for the month was
withheld.
Illustration 4:
Where an inmate was found guilty of assaulting another inmate, resulting in facial injury to the second inmate, the first inmate's good time was withheld for the month and his job was changed.
Since many other factors are involved in the Committee's
decision the only conclusion that should be drawn from these illustrations is that the charge is but one, and apparently a minor
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one, of the factors considered in making a determination of what
sanctions should be applied.
The author was also told that every effort is made to impose
upon two or more inmates charged with the commission of the same
offense as close to identical sanctions as possible. This, too, was
supported by the reports.
Illustration 1:
Where two inmates were charged with fighting, each was
sent to segregation, each had his good time for the month withheld,
and each had his quarters changed.
Illustration 2:
Where two inmates were charged with disobeying an order,
each received suspended sentences of segregation and each had his
good time for the month withheld.
Illustration 3:
Where two inmates were charged with fighting, each had his
good time for the month withheld, although imposition of the sanction was suspended. Through experience the officers have
learned that identical sanctions in these cases are more effective,
more easily accepted by the inmates, and less disruptive of the
correctional program than are apparently disparate sanctions.
The only other conclusion that one should draw from the statistical analysis found on the preceding pages is that the disciplinary
program is an integral part of the correctional program. Only
through considering in detail the whole prison program can the
effectiveness or fairness of the disciplinary program be evaluated.
This the writer is neither prepared, nor qualified, to do.
Corrective Measures and Their Consequences
Without passing on the effectiveness or the fairness of the
disciplinary program, the more significant ways in which inmates
are affected by the more common correctional measures lends itself to discussion by the non-penologist. Moreover, such a discussion by a lawyer may be of some value to the penologist because
it will, after all, be the lawyer turned judge who will be examining
the effect on the inmate of the correctional measures. With that
caveat let us examine this writer's -impression of some of the ways
inmates are affected by the common correctional sanctions.
General Effect of Report. A sanction imposed on the inmate in
virtually every reported breach of rules is the filing of the report
in the inmate's permanent file. A report can be withdrawn at one
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of the earlier procedural steps, but if the report is processed it ends
in the inmate's file. This is the case even where the inmate is
found innocent, 110 and where no action is taken against him."'
The inmate's adjustment in the institution is an important consideration in any of the many administrative decisions made affecting him. That adjustment is measured by the record he makes,
as reflected by the contents of his file. The file is reviewed when
1 12
he is being considered for a better job, a change of quarters
or any of the other institutional classification and reclassification
decisions made during his stay in the institution. It is also considered when the man becomes eligible for early release. The
statutes provide that, among other considerations, "a Federal
prisoner . . .whose record shows that he has observed the rules of
the institution in which he is confined . . ."111
is eligible for parole,
and from the parole hearings observed by the writer, it was clear
that the parole hearing officer had thoroughly reviewed the contents of each prospective parolee's file, and that the disciplinary
1 14
reports had received their share of his attention.
Ineligibility for Meritorious Good Time and Meritorious Service
Awards is another example of the general effect a report can have
on the inmate. By statute, the Attorney General has the discretion
to allow a deduction of up to three days, or up to five days (depending
upon how long the prisoner has been incarcerated), per month
from the sentence of an inmate employed by prison industries. 15
The Attorney General also has the discretion to allow the deduction
to a prisoner performing exceptionally meritorious service, or performing duties of outstanding importance in connection with institutional operations." 6 In practice, the function of determining
which inmates are entitled to the deduction is delegated to the
Warden of the institution. At Texarkana, for example, the basic
earning rate for MGT is two days of "Extra Good Time" per month
for the first year, and four days per month thereafter."1 7 The basic
MSA rate is $10.00 per month, which usually is increased at $5.00
monthly increments to a maximum of $25.00 per month." s Rec110. In six of the Leavenworth reports the inmates were found innocent by the Adjustment Committee. This is a significant number considering the high probability that
an Innocent inmate will be funneled out of the procedure at an earler stage.
111.

"No action" was the disposition of ten of the reports filed at Leavenworth.

112.

In

both institutions the "preferred quarters" are reserved for' those inmates who

maintain a good record.

113.

18 U.S.C. § 4202 (1964).

114.

Although

the writer observed

the questions the parole
portant considerations in

only

eight Parole hearings, it

officer asked the

was apparent

inmates that disciplinary actions

are

from

im-

making the decision of whether to grant parole. This was con-

firmed in a discussion with the parole officer. One correction officer recalled a case in
which an inmate's parole had been granted, but was subsequently revoked prior to the
release date because in the interim the inmate had been caught with contraband in his

possession.
115. 18 U.S.C. § 4162
116. Id.
117. TEX BooK at 11.
118. Id.

(1964).
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ommendations must be initiated by the inmate's supervisor, 119 approved by the inmate's "team," 120 and ultimately granted by the
Warden. Since it is granted only to inmates ". . . maintaining
outstanding work reports, conduct records, and successful involve-

ment in the programs' outline .

. .",121

outlined by the "team," any

correctional measure taken against the inmate represents a serious
threat to the inmate's liberty (MGT) and property (MSA).
Loss of Good Time

By statute,' 22 an inmate

"...

whose record of conduct shows

that he has faithfully observed all the rules and has not been
subjected to punishment . .. " is entitled to a deduction from
the term of his sentence of from five to ten days per month
(depending upon the length of his sentence). In practice the deduction is automatic, and the good time is withheld only when specifically ordered as a corrective measure. The order is made by the
Adjustment Committee, subject to review and approval by the Warden. Forfeiture of good time earned in prior months differs only
in the procedure used in arriving at the decision to forfeit, 23 the
procedure used in noting the action has been taken, and the added
stigma to the inmate of having committed an act considered serious
enough to invoke the forfeiture procedure.
The effect of this action is to effectively increase the length
of the inmate's incarceration,' 1 24 although that effect is more apparent
than real. While no statistics are available, it was the consensus
of those interviewed that only 1 percent to 3 percent of the inmates
who have had good time withheld or forfeited, ever serve more
time than their sentence minus the good time to which they
would have been entitled had the good time not been lost. This
does not mean, however, that the inmate is not affected by the
action. The possibility that he will be a part of that 1 percent
to 3 percent always exists, and if he expects the good time to
be restored, the burden is on him to demonstrate that he is entitled to have it restored.
The authority to restore all types of forfeited and withheld
good time is delegated to the Warden.1 25 The decision to restore
can be made at any time, although in practice it is usually not
made until approximately six months have elapsed. The request
119. Id. at 12.
120. For an explanation of the team system, see Hagan & Campbell, Team COlasficatios in Federal Insttutiona, 32 FED. PROB. 30 (1968).
121. Tax BOOK at 11 (emphasis supplied).
122. 18 U.S.C. § 4161 (1964).
123. See page 31 supra.
124. It has no real effect on some inmates, e.g., report L-9-49 "After some deliberation
by the committee, it was decided not to refer him to a good time forfeiture board, simply
because he has a long sentence."
125. BUREAU OF PRISON POLICY STATEMENT 7400.6 (12-1-66) at page 4.
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to restore all or a part of the good time can come from the
prisoner, any member of the staff, or on the Warden's own motion.
Restrictions
The scope of this correctional measure is limited only by the
ingenuity of the members of the Adjustment Committee. In practice, it consists primarily of the withholding of some privilege
designed to make life more pleasant for the inmate. Examples
of privileges that may be denied are commissary privileges, correspondence privileges, visiting privileges, recreation privileges, and
television privileges. An inmate can be restricted to his quarters,
and a quarters change can also result in an automatic change
of privileges. The effect on an inmate varies with the type of
restriction, but always includes a loss of freedom of choice or
movement.
Segregation
Although segregation is no longer administered as punishment
in the Federal Prison System,'126 the use of segregation still plays
an important part in the disciplinary program. Illustrations of some
of the uses for segregation are found in the following quotes from
reports studied:
Illustration No. 1
Description of incident:
(Inmate) came to the CCS Office today requesting to see
the Captain. He . . . stated that he would not remain in the
population. (Inmate) was returned to the institution from court
today but did not say whether or not this had anything to do
with his actions. He was taken to Segregation.
Man's statement:
I just want to be alone for a while. I lost my wife through
divorce while I was out to court. I don't care if I live or die.
Committee comments and action:
Remain in Seg. This man is obviously upset over his divorce.
Referred to Medical Staff.
Illustration No. 2
Supervisor's comments:
If possible, I would like to recommend that (inmate) remain in segregation for a few days, in order to see if he will show
any withdrawal symptoms.
126.

BUREAU Or PRISONS POLICY STATEMENT 7400.5 (11-28-66)

at page 2.
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Illustration No. 3
Where two inmates could not get along, the Committee
at one of the institutions employed a "one in - one out" system.
Committee action:
To be placed in Seg every other week until they can get
along.
There are times when an inmate becomes a threat to himself
or to others and temporary separation from the prison population
is the only effective way to maintain order.
Illlustration
Supervisor's comments:
(Inmate No. 1) said he was standing at the toilet, using
it, when he was struck on the right side - three or four inmates
were swinging chairs and blackjacks at him. He admits having
two knives - one in each hand - but did not strike anyone,
the knives did ward off those assaulting him. He said he knew
this fight was going to happen because he found some mercury
in a cup of coffee he was drinking in his cell the night before . . ."
And, there are times When a prisoner has to be separated from
the rest of the inmates to protect that inmate from other inmates.
Illustration No. 1
Description of incident:
Above inmate reported that his life was in danger and
would not stay in his assigned quarters. He was highly nervous
and excited. It was ascertained that he is scared due to his involvement in legal work for other inmates. Said that we had picked
up his pay off, and that he could not return either their money
or legal work.
Illustration No. 2
Description of incident:
(Inmate) approached me in the dining room stating that
he could no longer remain in the population. When questioned
he claimed that he had been a government witness . . . and that
his sentence had been reduced. . . . He further stated that ...
two inmates, who he claims not to know, entered his cell . . .
and told him he was going to get a knife in his back. Subject
was quite scared and upset. He was placed in segregation, pending
Adjustment Board action.
IllustrationNo. 3
Man's statement:
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I just wanted to get out of population. I was responsible
for getting another man 20 years. I'm being ignored completely.
That by today's standards a prisoner confined in a segregation
unit in a federal prison cannot complain about the physical conditions of the unit is easily demonstrated. The quarters are well
ventilated, adequately lighted, appropriately heated, and maintained
in a sanitary condition. Except in emergencies the units are not
overcrowded. The inmates receive normal institution clothing, mattresses and bedding. They are fed three times a day on a standard
ration and menu of the day for the 7 institution, and adequate pro2
vision is made for personal hygiene.1
Consideration of cell conditions in segregation aside, however,
commitment to this unit, even for only a short period, has ramifications over and above the obvious disadvantages of confinement
in a more restrictive environment. Some that come to mind are:
1.

Segregation demonstrates an inability to adjust to the institution, and will certainly be a factor taken into consideration any time the man is re-classified.

2.

It could affect his security status, and would certainly be
a factor taken into consideration in determining whether
a furlough should be granted, and if so, whether the fur12
lough would be "escorted" or "unescorted.' 8

3.

Segregation status would always be an additional factor
taken into consideration by the Parole Board, especially
if the inmate's file reflected that the action had been taken
within a short period of time before the parole hearing.

4.

Prison is a community, and just* like in any other community the members of that community, staff and prisoners alike, attach a stigma to "jail." Segregation is the
prison community's jail.

5.

Segregation is confinement in close quarters, regardless of
what steps are taken to improve conditions. To a man whose
liberty has already been substantially curtailed, the act of
placing him in a further restricted environment is a substantial invasion of his liberty.

127. These conclusions are based on the writer's own observations.
128. These are important considerations. If, for example, an Inmate requests an emergency furlough to visit the bedside of a seriously ill member of his immediate family, or
to attend the funeral services of a deceased member of the immediate family, whether
he is granted an escorted or unescorted furlough makes a substantial difference. If granted an escorted furlough, the expense (including travel, meals, and other expenses) of the
staff member escorting him must be paid for by the inmate before the trip is approved.
TEX BOOK, 14. Because of the limited funds of most inmates, this results In making the
trip impossible.
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Job Change
Whether he is in the free community or in the prison community,
a man's job is one of the most important facets of his life. It
gives him status, provides benefits, and, because so much of his
time is spent at it, is a major factor in determining how burdensome his life is. In prison it also affects, to a large extent, the
success of an inmate's rehabilitation program. As might be expected, some jobs are preferred by the inmates, and inmates have
been known to work for years to secure a specific position. Losing
a job, therefore, can be catastrophic to the inmate.
In assessing the importance of a job change as a sanction,
however, it must be remembered that the appearance before the
Adjustment Committee presents an opportunity for reclassification
of the inmate. The members of the Adjustment Committee are
also members of the Classification Committee, and after an interview with the inmate, and a review of the man's file, a change
of jobs may be ordered for reasons completely unrelated to the
alleged act of misconduct that brought the inmate to the Committee's attention. In fact, there are reportedly instances in which
the appearance before the Adjustment Committee for disciplinary
reasons resulted in assigning the inmate to a job much preferred
29
to the one he had when he committed the infracation.
Quarters Change
For many reasons some quarters are more preferred by the
inmates than others, and therefore removing a man from his "preferred" quarters is an effective sanction. It can easily be analogized
with forcing a man to move from his home in the free community.
That move can result in a substantial loss of privacy, movement,
and comfort. Just as in the job change, however, a change of
quarters resulting from an appearance before the Adjustment Committee is not necessarily the imposition of a punishment for being
found guilty of committing the act of misconduct that brought
him before the committee. And, even where a change of quarters
would be an effective sanction, other factors can override the
imposition of that sanction.
Illustration
Committee comments and action:
"This man needs a single cell, therefore we didn't remove
him from preferred quarters!"
129. At several of the disciplinary hearings witnessed by the writer the inmates requested Job changes, and some of the requests were granted. There was also evidence in
the reports that a change of job was not necessarily Imposed as a sanction.
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The Warning
While an occasional warning has little effect on the inmate,
cumulatively, warnings can be construed by the Parole Board, the
Classification Committee, the Adjustment Committee, and others,
as indicating a poor adjustment. Every level of disciplinary personnel has the authority to administer this sanction. And, although
a written report of the warning is not filed unless the Adjustment
Committee gives the warning, it can find its way into the inmate's
file.
Illustration No. 1
Description of incident:
"This inmate was caught playing cards with another inmate in his cell. He was warned three times before and was
counseled with, if he didn't stop he was going to ACH. 180 When
I told him to stop he said, 'What can you do to me, I got 50
years to do. You're not going to move me to ACH-I'll go to
the hole first.' "
Illustration 2
Description of incident:
"At the above stated time this date I approached (inmate)
and asked him if he was clean. I shook him down and found 25
gambling tickets in his pocket. On (a prior date) I shook him
down and found the attached envelope full of gambling tickets.
At that time I told him I would hold them and if I ever found any
more tickets on him I would 'bust' him. I informed (inmate) that
one break is all I could give him."
Reprimand
The inmate is warned and reprimanded when a reported act
of misconduct is considered by the Adjustment Committee to be
not serious, or when other sanctions may not be appropriate.
Illustration No. 1
Committee comments and action:
"Reprimand and warning. This man would have received
a more severe action (added restriction), but he is scheduled for
release (seven days later)."
Illustration No. 2
Description of incident:
"This inmate injured his middle finger right hand while
130.

"A" Cell House.
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using the shaper machine in the shop without first tightening the
Guide Fence properly and without using safety holds-also did not
have Shop Supervisor check set up before starting machine as
required in safety instructions of which inmate is familiar with.
Safety instructions on Use of Shaper was given this inmate on
(5 months prior)."
Supervisor's comments:
"This inmate is an excellent worker and has many hours
operating the shaper, however after discussing this accident with
both (two officers) I feel that the safety regulations on the shaper
were violated."
Man's statement and attitude:
"If there had been a proper safety device, it wouldn't have
happened. I have worked with that machine for six months, if
there is one I have never seen it. I was told verbally to have
it checked. I tightened the guides before I used it.
Committee comments and action:
"Reprimand and warning."
Illustration No. 3
Where a tool that could be used as a weapon was found
in an inmate's cell, and the inmate was colored, the Committee's
comment on the report was: "Reprimand and warning. This man
lives in an almost white section of the cellhouse and there is
a possibility the tool had been planted. There have been other
incidents of this nature on this particular section . .
The seriousness of this sanction lies in the fact that it is
reported, and as such will most certainly be taken into consideration by the Adjustment Committe should a subsequent report be
written up on the inmate.
Extra Duty
Officially this sanction is imposed only at Leavenworth; however, the imposition of extra duty finds its way into the disciplinary
program of any institution. There is no reason to believe Texarkana is an exception. 11'
The operation of the extra duty system at Leavenworth has
been explained elsewhere. Its effect on the inmate is obvious. He
is assigned to do some job, generally in the form of janitorial
services, over and above that prescribed as a part of his program.
131. See, e.g., Chart I where one of the charges found on a report was "refusing extra duty."
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Illustration
Description of incident:
"As I started to lock one gallery at 7:30 after the allotted
time for showers (inmate no. 1) and (another inmate) started
out of (a cell). Both acknowledged that they didn't live there.
I told them to sweep a portion of the flag and then go to their
cells. The other inmate willingly swept, but (inmate no. 1) refused
to sweep. He told me he was not a 'fish' and didn't want to
be harrassed. I tried to explain to him that I was not harrassing
him, but that this had been standard policy when I had worked
cellhouses."
While officially the authority to assign extra duty is vested
in the Correctional Supervisor, 13 2 in practice the sanction seems
to be imposed by all levels of correctional officers. 133
The inmate loses a little free time and possibly a little esteem,
but since the time involved is usually short and since no official
record is kept, the effect on the inmate is minor.
Loss of a Movie Privilege
The Texarkana counterpart to the "extra duty" sanction at
Leavenworth, this sanction has ramifications far exceeding those
of its counterpart. When imposed, a written record is made and
filed in the inmate's permanent file. 3 4 Losing the privilege of seeing
movies for a short period of time is of no real consequence, but
a disciplinary report in the inmate's record haunts the inmate
for some time after.
Custody Change
All inmates are classified as "minimum custody," "medium
custody" or "close custody" depending upon how much supervision
the Classification Committee feels the inmate needs. The inmate's
custody classification affects the kinds of jobs for which he is
eligible,' 3

5

the kinds of quarters to

which he

can be

assigned,

the kinds of privileges he may have, 136 and in general the kind
of program in which he can participate. When, therefore, an inmate's custody designation is changed the effect on the inmate
can be substantial. In addition, since the normal progression is
in the direction of minimum custody, any step backward would
most certainly affect the inmate's chances for early release.
132. L 7400.5 at page 2.
133. See Illustration above.
134. See page 26 supra.
135. E.g., no inmate is assigned to the Honor Camp at Leavenworth until he has earned
"minimum custody" classification. The same can be said of any Job in which supervision
is low and the risk of escape is greater than usual.
136. E.g., "[Ulnescorted trips are authorized . . . however, a man must be In Minimum
Custody to be considered for an unescorted trip. Church visits can be authorized to those
men in a Minimum Custody status." TEx BooK at 15.
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Transfer
The transfer is seldom used as a sanction in the Federal Prison
System. This is due in part because of what appears to be a
reluctance by correctional administrators to pass their problems
on to other institutions, since the incorrigible inmate will be a
problem wherever he is incarcerated. Another explanation for not
using the transfer more often is that some inmates feel that a
transfer, any transfer, would be a solution to their problems. It
is probable that some of them would constantly be disruptive
just to get transferred.
When a transfer is used as a sanction the effect on the inmate
can be substantial. A transfer from a minimum security institution
to a medium custody institution or a maximum custody institution,
or from a medium custody institution to a maximum security institution, results in a marked loss of freedom of movement, a
change in the available program, and a change in living conditions.
Criminal Prosecution
An additional consequence to the inmate of being accused of
an infraction of an institutional rule is that he can also be prosecuted. A relatively new policy of the Bureau of Prisons is to
turn over to the FBI the facts surrounding a serious infraction
if the act might also be a violation of a federal statute. It is
137
not clear what kinds of cases are turned over for prosecution.
It is doubtfull, however, that most inmates will be affected by
this policy. 38
Other Dispositions
The range of other kinds of dispositions is as broad as is
the discretion of the administrators and their staffs. Worthy of mention, however, is that the Adjustment Committee does, contrary
to popular belief, find in favor of the inmate when it is convinced
of the inmate's innocence.
Illlustration No. 1
Committee comments and action:
"In view of extenuating circumstances, the committee believed his story. No further action taken."
137. A glance at the list of infractions charged on the misconduct reports (see Chart I
supra) reveals many that would also be a violation of a federal statute. Yet, there is
little evidence that more than a handful are actually turned over for prosecution.
138. The decision to prosecute involves a substantial disruption of the inmate's program, as well as many staff man hours spent in preparation for court and in making appearances in court In addition, prosecution usually results in postponing institutional correctional action. The prevailing view among correctional administrators seems to be that
correctional action, in most cases, has to be immediate to be effective.
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Illustration No. 2
Committee comments and action:
. .
there was considerable evidence that the inmate
was telling the truth and that the knife in question had been
placed on the shelf by another inmate who was later discovered
with knots on his head."
Illustration No. 3
Committee comments and action:
"The Committee agreed (inmate) was trying to protect himself against a man considerably larger than he."
Illustration No. 4
Committee comments and action:
"Suspected of paying off gambling debt-no evidence
support suspicions. Case dismissed."

to

Illustration No. 5
Where two pipes that had been converted into weapons
Were found in a mattress during a shakedown, the Correctional
Supervisor's comment was: "Inmate denies knowledge of any of
the above items, but from his small stature and youthful appearance I would suspect that he was getting his equalizers lined up
and handy."
The Committee dismissed, commenting: "(I)n view of lack of
evidence, pipes not found in his bed, committee felt there is insufficient evidence for prosecution."
Even when the inmate is exonerated, however, the report is
still filed in his permanent record. There it could cause some
problems to him in the future. 39
The Inmates
Maintaining order in any community is difficult. Maintaining
that same kind of order in a community made up solely of inhabitants that free world communities have found impossible to
handle is unachievable. Superimpose a mandate that during the
relatively short time these men are incarcerated some rehabilitative miracle be worked on them, and the periphery of the prison
discipline dilemma begins to form.
While a large percentage of the prisoners are good citizens
139. In one of the parole hearings the writer observed, the inmate was asked to explain
the circumstances surrounding a report in his file in which the inmate had been completely exonerated by the Adjustment Committee.
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of the prison community,' 4° a few are vicious animals, 1 '1 who prey
on the weaker prisoner, 142 and engage in behavior that would be
repugnant to members of even the most primitive society.'14 They
have their own code of conduct,' 144 and through force and coercion
impose their standards on the other inmates. 1 45 Their prejudices
140. The overwhelming majority of prisoners respond well to the prison program. They
cooperate with the administration, they take advantage of the many educational programs available to them, they seek to learn new employment skills, and they work hard
at gaining insights into their problems. The discussion that follows relates only to a
small, but disruptive and dangerous, group of inmates.
141. Report Illustration No. 1-Supervisor's comments: (Inmate No. 1) admits hitting
(inmate no. 2) from behind with a solid iron rod (about 1" in diameter and 15' long),
while (inmate no. 2) was sitting on a chair at back side of T.V. area. As (inmate no.
1) stated "This is the only way I can win. I'm old and have heart trouble . . ."
Report Illustration No. 2-"Check my record, I don't let anybody touch me. When
I get out I'm going to kill every white sonofabitch I can-women and children, even little
babies. I can hardly wait until I get out and can start killing white people."
Report Illustration No. 3-Description of incident: (Inmate no. 1) attacked (inmate no. 2) about (time and place). He used an improvised knife to stab (inmate no. 2)
and the knife waa left imbedded in the victim's throat.
142. Report Illustration-Description of incident: On (date), (inmate no. 1) through
threats, force, and intimidation sexually assaulted (inmate no. 2). The assault took place
in the (room). (Inmate no. 2) was practically in a state of shock when interviewed.
143. Report Illustration-Supervisor's conments: (Inmate no. 1) does not hesitate to
admit his part in this incident. He contends he has been playing the male role in homosexual acts, both oral and rectal, with (inmate no. 2) since (inmate no. 3) was transferred. He admits performing these acts in (a latrine), however these acts were usually
carried on after breakfast and before work, evenings and on weekends in (inmate no.
2)'s cell. He had warned (inmate no. 2) about his unfaithfulness and would not tolerate
it as (inmate no. 3) had tolerated it. He contends that (inmate no. 2) had left the floor
and had gone to (another floor) and had, he thought, been engaging in more homosexual
acts. He stated that (inmate no. 2) informed him that he would "carry on" with anyone
he wanted to. This enraged (inmate no. 1) which led to the stabbing . . .
144. Report Illustration No. 1-The above named inmate came to me at (time) today,
stating that he had a serious problem and that he refused to stay in the population. He
claims that he is in debt in the amount of (dollars) and that he is being seriously
threatened for not paying off. He would not give the names of the collectors."
Report Illustration No. 2-Man's statement: I just wanted to get out of population. I was responsible for getting another man 20 years. I'm being ignored completely.
Report Illustration No. 3-Description of incident: (Inmate no. 1) states that . . .
(inmate no. 2) had attempted to kill him with a knife because of a misunderstanding
over a "girl" . . .
Man's statement: (Inmate no. 2) asked me to look after his kid (inmate no. 3).
I told him I wouldn't. He stopped me and asked about his kid; started reaching for his
pocket: swung and hit me with something and I ran. I didn't see a knife."
Report Illustration No. 4-Description of incident: The above Inmate came to me
in a highly nervous state, said that a large colored inmate put a shank on him and tried to
get him to submit to a homo act, he got loose and ran to (an officer) who turned him
over to me. He would not name the colored inmate, however I am sure that he knows.
Report Illustration No. 5-Description of the incident: At (a time) I walked into
the (a room) and saw (inmate no. 1) lying on the floor bleeding from the nose and
mouth. (Inmate no. 2) was standing over (inmate no. 1) and talking to him. It was my
impression that (inmate no. 2) had hit (inmate no. 1) but did not actually see it.
Man's statement: I slipped and fell. I owe a couple of cartons, but not enough to
bring on trouble, I can make it out there.
145. Report Illustration No. 1-Description of incident: At (a time) I caught (inmate
no. 1) on his hands and knees (at a place) in a sex act with (inmate no. 2). (Inmate
no. 1) was on the bottom and (inmate no. 2) was on the top.
Supervisor's comments: (Inmate no. 1) admitted that he was engaged in a homosexual act with (inmate no. 2) and that he had been threatened bodily harm If he
would not submit. (Inmate no. 1) stated that he had not been hurt with the exception
of his pride ....
Man's statement and attitude: I am a homosexual. There was an implied threat,
but there was no actual violence. He said if I didn't submit he or they could rape me.
Report Illustration No. 2-Man's statement: I've known him some time. I was
scared, so I submitted. I was stabbed in the back last year.
Report Illustration No. 3-Description of incident: . . . I received a call from
the cellhouse officer stating that he had received information that (inmate no. 1) had
been pestering (inmate no. 2) for sometime for homosexual purposes. (Inmate no. 2)
endeavored to break off the association but (inmate no. 1) refused to permit him to
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and differing political opinions result in violence.1" They are constantly on the alert for an opportunity to escape, 1 47 and if given
the opportunity they will take it, jeopardizing the lives of the
innocent people with whom they came in contact.14 They will attempt to manipulate the officers, 149 will resort to extreme measures
to take revenge, 15 0 and will carry a grudge for years. 5 1
Conclusion to Chapter III
The practices and procedures of any institution can be only
as fair as the men who administer them are fairminded. It is
only because some of the correctional administrators are not fairminded, or are not supplied with the men or facilities to operate
a fair institution, that the courts have become concerned about
imposing procedural due process standards on the administrators.
Nothing the writer observed while at either Texarkana or Leavenworth would place the administrator of either institution in that
category.
do so and was trying to make him pay off with commissary since he would not become involved in sexual activity. (Inmate no. 1) walked into the cell occupied by
(inmate no. 2) and punched him in the face, causing his glasses to break.
Supervisor's comments: I questioned (inmate no. 2) relative to the incident and
he freely admitted that (inmate no. 1) had been pestering him continuously and he
had told him (a time and place) that it would have to stop. (Inmate no. 1) promised
it was all over, only to appear in his cell about (a time) ; told him he would have to
pay him commissary and then slapped him around breaking his glasses. (Inmate no. 2)
says it was most embarassing in front of his friends.
Report Illustration No. 4-Man's statement (homo act): Yes, sir. But I was
forced into it. The guy had a razor blade on me.
146. Inmate's statement: There's quite a bit of animosity between me and some of
the fellows. Rather than argue with them, I wanted to rack it up. 1 am a Marxist
and cannot get along with them.
147. Report Illustration-Description of incident: On a routine shakedown of this
man's cell the following contraband was found: instructions on how to make a fire
bomb and a grenade . . . drawings of these weapons . . . a

picture of a cross-bow

. . .

a handcuff key, partially made security keys, maps of (the prison) area and various
Identification cards.
148. That an escaping prisoner is a serious threat to the community is an accepted
fact. That only a handful escape is not as well known. (E.g., only four from Leavenworth
in the fiscal year 1968.) The threat is there, however, and forces administrators to take
elaborate security precautions that have a restricting Influence on the whole prison program.
149. Report Illustration-Description of the incident: (Inmate no. 1) asked me how
well I knew (inmate no. 2). I told him that I had talked to him. He said, "(Inmate no.
2) Is a real head-swinger. He paused, then said he wanted to ask me a question." I said
O.K. (Inmate no. 1) then said that "if I was interested In making some money he could
make it for me." I told him he had better forget he had asked me, and he said "do you
want to think about it?" I repeated he had better forget he asked me.
Supervisor's comments: (Inmate no. 1) denied having made any statements, pretended he was unaware of what I was talking about. This is the typical attitude of (Inmate no. 1). This time he made a mistake in asking an officer that was not weak and
needed no financial assistance. He was placed in segregation to await action of the disciplinary committee.
Man's statement: I have no defense. You will only believe the officer's side anyway.
150. Report Illustration-Description of incident: It was . . . revealed that (inmate no.
1) had offered another inmate (a sum of money) with a promise to give him (another
sum of money) additional if he would knife (an officer) and throw him over the railing.
(Inmate no. 1) was reported to have been angry because his friend (Inmate no. 2) was
reported to have been segregated as a result of efforts of (the officer).
151. Report Illustration-Inmate who had been a building tender in a state institution
some years prior to coming to Leavenworth was threatened and refused to stay In the
Population for fear of being killed.
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The concern for the welfare and rehabilitation of the men
placed in their charge is real. I watched correctional officers cut
their lunch break in two just to squeeze in an extra half hour
to listen to the personal problems of inmates. I watched the disappointment cloud their faces as they talked with inmates who
refused to respond to the program. And, I watched those same
faces brighten when an inmate did. Even more important, the
writer observed little wrong with the disciplinary programs of either
institution that might infringe upon any inmate's right to procedural
due process. If every institution in the country were run as well
we would not now be concerned with what direction court intervention will take.
CHAPTER

IV-PROCEDURAL DUE PROCESS

When an arm of the state deals with citizens, it cannot abridge
or affect the substantial interest of the individual without due process
of law. 15 2 Just what is due process of law, however, is not easily defined. It is said to be a flexible requirement"' which depends upon
[t]he precise nature of the interest that has been adversely affected, the manner in which this was done, the reasons
for doing it, the available alternatives to the procedure which
was followed, . . . [and] the
balance of the hurt complained
54
of and good accomplished.1
Most important, it is a process that must be fundamentally fair. 55
In the abstract these standards are meaningless. Through an examination of some of the areas in which such standards have been
applied, however, specific due process requirements emerge. Two
such areas, each somewhat analogous to the prison situation, are the
areas of school discipline and welfare. Both have undergone recent
dramatic changes in due process requirements, and since the due
process standards applied in those areas are likely to help shape the
due process standards applicable to prison discipline, a brief discussion of them would seem an appropriate prelude to a discussion
of prison discipline due process standards.
School Discipline
Not many years ago the authority of the educator to handle disciplinary problems within his institution was absolute."56 Courts were
152. K. DAVIS, ADMINISTRATIE LAW TEXT §§ 7.l1-.20 (1959).
153. Comment, The Constitutional Mininum for the Termination of Welfare Benefits:
The Nccd for the Requirements of a Prior Hearing, 68 MICH. L. REV. 112, 122 (1969).
154. Id. quoting from Joint Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 163
(1951)
(Justice Frankfurther, concurring).
155. See, e.g., Dixon v. Alabama State Bd. of Educ., 294 F.2d 150, 158 (5th Cir. 1961),
cert. denied, 386 U.S. 930 (1961).

NORTH DAKOTA LAW REVIEW

reluctant to interfere because, it was argued, the job of regulating
a school is one entrusted to the expertise of peculiarly qualified officials who should not be unduly hampered in the exercise of their
discretion. To do so would undermine the institutional authority and
autonomy of the university. Moreover, the student had no "right"
which the courts were willing to protect. His status as a student was
1 57
a "privilege" which could be revoked at will.
Then, in 1961, the Fifth Circuit rejected the privilege theory and
held that students have a "right to remain at a public institution ...
in which [they] were students in good standing," since harm arising
from expulsion is great and "education is vital and, indeed, basic to
civilized society. ' 158 That landmark decision made judicial review of
university regulations acceptable and, in the last few years, common.
The result has been the formation of procedural due process boundaries applicable to student disciplinary actions. In the span of less
than ten years, the courts have decided that the school must provide
the student with notice of the charge and with some form of a hearing. 159 And, as
a minimum standard the proceedings must be reasonable and fair. Therefore, the notice must appropriately advise the student of the grounds on which the hearing is based.
[Although] . . . the regulations need not be too specific
• . . [and the] hearing may be private rather than open,
and counsel is permitted but not required. Similarly, it is not
mandatory that students be informed of their rights or that
a record of the proceedings be made. It has been held that
members of a hearing committee may act in both prosecutorial and adjudicatory capacities. The right to cross-examine
witnesses and the right to present witnesses in the student's
behalf have also 1become
common elements in numerous
60
school procedures.
156. Comment, The Fourteenth Amendment and University Disciplinary Procedures,
34 Mo. L. REV. 236 (1969). For an extensive list of cases and articles dealing with procedural due process and student discipline see 21 J. LEGAL ED. 551 (1969). An excellent
discussion of student disciplinary considerations entitled "Memorandum on Judicial Standards of Procedure and Substance in Review of Student Discipline in Tax Supported Institutions of Higher Education" appears at 45 F.R.D. 134-145 (1968).
157. Comment, The Fourteenth Amendment
Mo. L. REv. 236 (1969).

and University Disciplinary Procedures, 34

158. Dixon v. Alabama State Bd. of Educ., 294 F.2d 150, 157 (5th Cir. 1961), cert.
denied, 368 U.S. 930 (1961).
159. Wright v. Texas Southern Univ., 392 F.2d 728 (5th Cir. 1968) ; Dixon v. Alabama
State Bd. of Educ., 294 F.2d 150, 158-59 (5th Cir. 1961) (dictum).
160. Comment, Public Universities and Due Process. of Law: Students' Protection
Against Unreasonable Search and Seizure, 17 KAN. L. REv. 512, 513 (1969).
Three minimal requirements apply in cases of severe discipline, growing out
of fundamental conceptions of fairness implicit in procedural due process.
First, the student should be given adequate notice in writing of the specific
ground or grounds and the nature of the evidence on which the disciplinary
proceedings are based. Second, the student should be given an opportunity
for a hearing in which the disciplinary authority provides a fair opportunity
for hearing of the student's position, explanations, and evidence. The third
requirement is that no disciplinary action be taken on grounds which are not
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Termination of Welfare Benefits
A significant indicia of a change taking place in procedural due
process requirements is also found in the area of welfare law. Traditionally the courts have viewed welfare as a "privilege," granted
and revoked at the will of the state, rather than a "right" belonging
to the welfare recipient. That distinction has been subjected to severe
criticism. 161 In every part of the country plaintiffs are challenging
the constitutionality of procedures that provide for the termination
of welfare benefits without a prior hearing, alleging that to do so
violates the due process clause of the Fourteenth Amendment.162 The
lower courts that have decided the question have made various dispositions of the issue, ranging from a holding that no prior hearing
is required to one that a trial-type hearing must be available on re63
quest.1
At least some of the uncertainty was recently removed by the
Supreme Court in Goldberg v. Kelly. 6 4 The Court held that procedural due process requires an evidentiary pre-termination hearing before welfare payments may be discontinued or suspended, although
the hearing need not take the form of a judicial or quasi-judicial
trial. 165 The consideration of obtaining a speedy resolution of the
questions of eligibility
justify the limitation of the pre-termination hearing
to minimum procedural safeguards, adapted to the particular
characteristics of welfare recipients, and6 to the limited
nature of the controversies to be resolved.
The fundamental requisite of due process is the opportunity to be
heard at a meaningful time and in a meaningful manner,' 67 and in
the welfare termination
context these principles require that a recipient have
timely and adequate notice detailing the reasons for a prosupported by any substantial evidence. Within limits of due process, institu-

tions must be free to devise various types of disciplinary procedures relevant
to their lawful missions, consistent with their varying processes and functions, and not an unreasonable strain on their resources and personnel. General Order on Judicial Standards of Procedure and Substance in Review of
Student Discipline in Tax Supported Institutions of Higher Education, 45
F.R.D. 133,

161.

147

(1968).

See Note, Due Process and the Right to a Prior Hearing in

FORDHAM

162. A
adequate
decisions
mination

L.

Rzv. 604, 606

MICH. L. Rrv. 112

(1969).

163. Id. at 113.
164.
165.
166.

Goldberg v. Kelly, 397 U.S. 254
Id. at 1020.
Id.

167. Id.

Welfare Cases, 37

(1969).

large number of complaints have been filed demanding the right to a full and
hearing before welfare benefits are terminated, and in at least 17 states
have been rendered. See Comment, The Constitutional Minimum for the Terof Welfare Benefits: The Need for and Requirements of a Prior Hearing, 68
(1970).

NORTH DAKOTA LAW REVIEW

posed termination, and an effective opportunity to defend by
confronting any adverse witnesses and by presenting his own
arguments and evidence orally.'68
And since,
[t]he right to be heard would be, in many cases, of little
avail if it did not comprehend the right to be heard by
must be allowed to retain an atcounsel . . . the recipient
69
torney if he so desires.
Finally, the decision maker's conclusion as to a recipient's
eligibility must rest solely on the legal rules and evidence adduced at the hearing . . . . and the decision maker should
state the reasons for his determination and indicate the evi-

dence he relied on

.

..

17

The trend in these two areas, and others, 71 appears to be firmly
established. No longer will the courts consider the interests of the
state absolutely or presumptively superior to those of the individual.
Rather the courts are demonstrating a willingness to review the conflicting interests of the parties and the circumstances of each individual case to determine whether the state has deprived an individual of liberty or property without providing sufficient procedural
safeguards against arbitrary or capricious action.

CHAPTER V-DuE PROCESS AND THE PRISONS
Applying the tests developed in other areas to a determination
of the adequacy of prison procedures is not without problems. Whether
we call the test a balancing test or a fundamental fairness test, application requires an examination of the interests involved. Exhaustive research reveals only that the functions and goals of American
prisons are in a state of confusion. We are told that "[t]he predominant public purposes of the prison have been incapacitation
and punishment of criminals, and by its existence, the deterrence of
potential lawbreakers .... ,"172 But because Americans have always
considered their prisons a place to reform inmates and prepare them
to take their proper place in society, ". . . the trend of American penology has been in the direction of ascendancy of the rehabilitative
ideal over punitiveness, incapacitation, and deterrence. '1 7 S One can168. Id.
169. Id. at 1022.
170. Id.
To the list could be added juvenile corrections, commitment of the mentally ill,
171.
and employment cases involving national security.
172. F. REMINGTON Et Al, CRIMINAL JUSTIcE ADMINISTRATION, MATERIALS AND CASES
814 (1969).
173. Id. at 815. Theoretical functions and goals aside, interests that have to be balanced include:
1. The state's interest in protecting its citizens from lawbreakers.
2. The state's interest in general and special deterence.
3. The state's interest in making productive citizens out of Its lawbreakers.
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not be sure to what stage this process has evolved, but experience
tells us it is safe to conclude that within the American prison system,
as well as within each individual prison, a struggle between these conflicting goals is taking place. To further complicate matters, it is impossible to determine from the decisions what rights and privileges
of citizenship the inmate retains.17 ' Collectively these uncertainties
contribute to what could be labeled a procedural no-man's land.
Warnings of judicial intervention unless "fair" procedures are
initiated are coming from all directions. Unfortunately, one can find
little in the way of specific advice as to the kinds of procedural changes
that will meet with court approval. Typical of the kinds of warnings
and advice is that given by the President's Commission on Law Enforcement and Administration of Justice:
The law has yet to define limits and standards in this area.
But correctional authorities should take immediate steps to
insure that there are adequate safeguards by providing for
hearing procedures, review of decisions by persons removed
from the immediate situation, explicit policy guidelines
and
175
standards, and adequate records to support decisions.
Correctional administrators have been slow to develop policies
and procedures to guide correctional officials and protect the
rights of offenders. And trial and appellate courts have been
reluctant to review either the merits of such decisions or the
procedures by which they are made.
Yet it is inconsistent with our whole system of government to grant such uncontrolled power to any officials, particularly over the lives of persons. . . .There are increasing
signs that the courts are ready to abandon their traditional
hands-off attitude. . . . Recent cases suggest that the whole
correctional area will be increasingly subject to judicial supervision. 7The
real question is what form this supervision
6
will take.'
The author of a report prepared for yet another Commission probably summed up the thinking of most commentators when he wrote:
The basic hurdle is the concept of a prisoner as a nonperson
and the jailer as an absolute monarch. The legal strategy to
surmount this hurdle is to adopt rules and procedures that
4.

The inmate's interest in having an opportunity to become a good citizen of the
free community.
5. The inmate's interest in being protected from other inmates.
6. The inmate's interest in being treated fairly by his keepers.
174. E.g., "We do not feel that a general exposition of an inmate's federally protected constitutional rights is either necessary or very practical ....
" Burns v. Swenson, 288 F. Supp. 4, 10 (D.C. Mo. 1968), modified, 300 F. Supp. 759 (D.C. Mo. 1969) (on
appeal).
175.

AND

ADMINISTRATION

OF. JUSTICE,

.THS CHALLENGE OF CRIME IN A FREE SOCIETY, 181 (1967).
176. PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND
TASK FORCE REPORT: CORRECTIONS 82-83 (1967).
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permit manageable diversity, thereby maximizing the prisoner's freedom, dignity, and responsibility. More particularly,
the law must respond to the substantive and procedural
claims that prisoners may have, as a consequence of their
conviction and confinement, claims relating to the maintenance of contact with institutions and individuals in the open
and claims relating to conditions within the incommunity
1 77
stitutions.
And, the likely consequence of inaction on the part of correctional
administrators is described by Commentators Kimball and Newman:
Correction must pay strict attention to both substantive and
procedural fairness in its determinations. This is not only
good administration and good therapy, but also wise tactics.
cases which get to the - courts are frequently "bad" cases
from a correctional point of view. They often challenge practices that, upon mature reflection, correctional authorities
themselves would not condone; therefore, it becomes particularly important for administrators to examine and regularly
evaluate what might be called "internal due process." No
rational and well-meaning correctional administrator wants to
be confronted in court with flagrant violation of individual
rights, physical abuse, or arbitrary and capricious conduct
by correctional agents. Such cases are likely to be lost and
along with the limitation on improper practices may come controls on otherwise fair and necessary discretionary decisions.'17
The American Law Institute has recongized the need for prison
disciplinary procedures. Some procedures are suggested in the Model
Penal Code, although they, too, lack specificity:
The Warden or other administrative head of each correctional institutional shall appoint a Committee on
Adjustment [disciplinary committee]
from among the
staff of the institution, which shall include a member of
the treatment service, a member of the custodial service, and
an institutional physician. The Warden or other administrative
head may designate himself or a deputy as chairman of the
Committee. The Committee shall give notice to any prisoner
who has been reported for a breach of discipline, shall determine after a hearing whether the prisoner has committed
an intentional breach of the rules, and shall recommend to
the Warden or other administrative head an appropriate disposition of the matter subject to the provisions of this Section.
No prisoner shall be punished until he has had such a hearing,
but the recommendation of the Committee shall not be bind177.
JOINT COMMISSION ON CORRECTIONAL
LENGE TO CORRECTIONS 65 (1969).

MANPOWER AND

178. Kimball and Newman, Judicial Intervention in
Response, 14 CRIME AND DELINQUENCY 1, 9 (1968).

TRAINING, THE LEGAL CHAL-

Correctional Decisions: Threat and
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ing on the Warden or other administrative head or his dep7
uty., 0
The most specific suggested procedures this writer could find have
been proposed by the correctional administrators themselves. They
recommend in their Manual of Correctional Standards that:
Every infraction of discipline should be reported and the inmate given a hearing before punishment is administered....
(The) hearing should take place as soon as practicable after
the offense is reported. . . . It is desirable that the more
serious or repetitious types of misconduct and offenses be
thoroughly investigated. . . . At the hearing the inmate reported should be given a full opportunity to state his case and,
if the offense is a serious one and he claims that witnesses
could establish his innocence or bring out important mitigating factors, such claims should be carefully investigated. It is
usually not wise or practical to have staff members or inmates
appear as witnesses at hearings ....
Offenders . . . (should)
be provided and advised of a regular channel of appeal from
the finding made or the penalty assessed at any disciplinary
hearing. . . . A written record should be made of every infraction reported and how it is disposed of, even when it is
dismissed or disposed of by mild reprimand. . . . It is better
to have a three-person Disciplinary Committee conduct hearings rather than a single official ....
"I
The author joins those who feel institutions that do not now
have fair procedures should be compelled to institute them. Care
should be taken, however, that intricate, time consuming, sophisticated procedures, rules and safeguards of criminal law are not imposed by judicial mandate. 18 ' To do so would frustrate the correctional process and render the institutional control impotent.1 82 It cannot be over-emphasized that the job of maintaining discipline in a
correctional institution is different from, and far more complex than,
the problems faced by the educator or, for that matter, the administrators of the criminal law system in the free world." 3
179. THE AMERICAN
cial Draft, 1962).
The objective of
courage court review.
D cisiolls: Threat and
180.

AMERICAN

LAW INSTITUTE, MODEL PENAL CODE Art. .04.7(2)

(Proposed Offi-

these proposals is to strengthen administrative due process and disSee Kmball and Newman, Judicial Intervention in Corrfectional
Response, 14 CRIME AND DELINQUENCY 1, 11 (1968).
CORRECTIONAL ASSOCIATION, MANUAL OF CORRECTIONAL STANDARDS,
409-11

(1966).
181.
Cf. MEMORANDUM ON JUDICIAL STANDARDS OF PROCEDURE AND
OF STUDENT DISCIPLINE IN TAX SUPPORTED INSTITUTIONS OF HIGHER

SUBSTANCE IN REVIEW
EDUCATION, 45 F.R.D.

133, 142 (1968).
182. Id.
183. "The educational level of inmates is uniformly low. Many inmates are psychopathic
and sociopathic; some of them are agressive homosexuals. Many inmates are hardened
criminals and some of them are extremely dangerous to society in general, to their keepers, and to fellow inmates. Many of them are malingerers and will go to any lengths to
avoid work. Many are prone to destroy State property, even Items designed for their welfare and comfort" Holt v. Sarver, 300 F. Supp. 825, 830 (E.D. Ark. 1969).
To these considerations should be added an obligation not to make the consolation
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The Cases
The challenge to the courts to enter this uncharted territory
seems to have been answered. In recent months' 4 a few courts
have considered the problem of due process in prison discipline.
An examination of those opinions provides some clues as to what
aspects of prison discipline procedure are in need of review.
18
Nolan v. Schafati

5

Nolan was charged by a guard with threatening the warden and
causing a disturbance. He was brought before the prison disciplinary
committee for a hearing. Because this committee had the authority
to place him in segregation, which could result in the loss of good
time and other privileges and rights, Nolan contended that due
process required that he (1) be given counsel, (2) be given an
opportunity to cross-examine the complaining guard, and (3) be
given the right to call his own witnesses. The committee denied
his request, but did (1) inform him of the contents of the guard's
report, (2) identified the author of the report, and (3) gave him
an opportunity to state his version of the events in question. Thereafter the committee found Nolan guilty of the conduct charged by
the guard and ordered him to solitary confinement. Nolan appealed
to Massachusetts Federal District Court seeking relief under 42
U. S. C. § 1983.
In denying Nolan relief, the court said of his alleged right to
an attorney:
Whatever may be the rights of persons who have the full
freedoms of civic life, those who have been placed under
the control of a prison authority are not entitled to the full
panoply of a trial before disciplinary steps are taken. When
society places a man in prison it has a most important
interest in preserving the executive authority of the prison
superintendent. While the warden is not to be an arbitrary
autocrat, he has no need to listen to quibbles and quiddities
before he exercises his commanding authority to secure both
the outside community and the prison community from
danger, reasonably apprehended.
In short, a prisoner does not have a constitutional right
to a lawyer when the prisoner appears before an internal
disciplinary committee of the prison. 18
"prize" for getting caught a government paid vacation. Cf. Ex-Jailbird Dave Beck Living High on the Hog, Austin-American Statesman, June 14, 1970, at C6: "Prison for me
was but an exceptionally fine rest-the first I'd had in practically all my life."
184. The Nolan case, the first one discussed, is apparently the case of first impression
in this area. It was decided in December 1969,
185. 306 F Supp. 1 (D. Mass. 1969).
186. Id. at 4,
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As to the right to confront and cross-examine the guard, the court
said:
. . . Cross-examination of a superintendent, a guard or
a fellow prisoner would almost inevitably go beyond the
usual consequences of such probing in a court. It would tend
to place the prisoner on a level with the prison official. Such
equality is not appropriate in prison. And it is hardly likely
that in the prison atmosphere discipline could be effectively
maintained after an official has been cross-examined by a
prisoner. There are types of authority which do not have as
their sole or even principal constituent, rationality. Parents,
teachers, army commanders, and above all, prison wardens
have the right to depend to a large extent (though not
arbitrarily) upon habit, custom, intuition, common sense not
reduced to express principles, and other forms of judgment
based more on experience than on logic....2117
Of the right to call witnesses, the court said:
A judicial examination of one's fellow prisoners in
an atmosphere of a prison might easily prejudice discipline, security, and 'degree, priority, and place.'. .s
After the court made these sweeping statements, all of which
are reminiscent of the justification for the hands-off doctrine, it
set a precedent by saying (in dictum) that the due process clause
required prison authorities to follow certain procedures in disciplinary actions. Before a prison authority imposes upon a prisoner
a serious penalty, the authority must:
1.
2.

Advise the prisoner of the charge of misconduct.
Inform the prisoner of the nature of the evidence against
him.
3. Afford the prisoner an opportunity to be heard in his own
defense.
4. Reach its determination upon the basis of substantial
evidence.
Just what the Court had in mind is not clarified in the opinion.
Certainly these conditions envision something more than proof beyond the uncontested word of a guard. And, we can conclude
from the rest of the opinion that what is required is something
less than a trial type hearing. Between these positions, however,
lie many possibilities, all of which require the application of one
or more of the rights asked for by Nolan and specifically refused
by the Court. For all practical purposes, then, what the Court said
187.
188.

Id.
Id.
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was that an inmate has a right to due process in disciplinary actions.
What the elements of that right are was left for future decisions.
Rodriguez v. McGinnis'8 9
This case involved the New York statute providing for the
conditions under which good behavior credit may be withheld or
revoked. One section of that statute provided that good behavior
time credit could be withheld or revoked by the prison board for
"bad behavior, violation of institutional rules or failure to perform
properly in the duties or program assigned."' 19° Other provisions
established a Prison Commutation Board with authority to review
all cases in which good time has been forfeited by the disciplinary
officer, and, where the disallowance is upheld, a report from the
Board to the Commissioner of Correction giving reasons why the
action is required. The Commissioner of Correction is the final
reviewing authority and has the power to restore the good time.
The court restored the good time that had been taken from
Rodriguez because it found these legislatively directed conditions
were not followed when the Board failed to send the report to the
Commissioner of Correction.
Of more interest to our. discussion, however, is the fault the
court found with the disciplinary procedures the institution used
to determine Rodriguez had violated an institutional rule.
Two disciplinary reports were involved. In one Rodriguez was
charged with possession of five contraband letters written by his
wife, and in the second with having six pornographic photographs
of his wife in his possession. A brief written comment in one report
was that Rodriguez refused to disclose who had arranged to get
the contraband to him, and on the other that he was adamant in
his refusal to disclose the method by which pornographic materials
were passed to him. The court discussed the plaintiff's version of
the summary procedure that was used in his case, and then commented in part:
These descriptions . . . give cause for concern that
approved and short cut procedures did not permit fair hearing or proper consideration to such extent that would accord
with ordinary due process requirements. Of course, it is
understandable that maximum security prisons must employ
subtle methods at times to insure that the security is
not broken by devious schemes to-get around the regulations
promulgated in the interest of the safety of inmates and
correctional personnel. It is also appreciated that summary
and swift procedures are necessary to process the day-by189.
1969.
190.

Rodriquez
Id.

v.

at 630-31.

McGinnis,

307

F.Supp. 627

(N.D.N.Y.

1969).

Decided

December

23,
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day disciplinary infractions. However, I am not sure the disciplinary officer or an officer of a review board can assume
legally the investigative mantle and become prosecutor,
judge and jury, and in this instance really the Appellate
Court of review ... .
The due process principle to which the Court is indirectly
referring is that of insuring objectivity. Objectivity is increased
when there is a separation of the functions. The man who has
charged an inmate with an act of misconduct, or who has investigated the facts surrounding the charge, has a vested interest
in the outcome of any subsequent disciplinary action. Moreover,
he knows what the facts are because he was there, and he has
no need to "listen" to the inmate because he has already done
that during his investigation. The court left little doubt that it considered a summary procedure (one that does not provide for a
detached consideration of the facts) to be a violation of the right to
due process.
1 92
Morris v. Travisono
This was initially a civil rights suit brought pursuant to 42
U. S. C. § 1983 by a group of prisoners in segregation. They sought
a restraining order alleging they had arbitrarily and discriminatorily been segregated from the general prison population and that
the conditions of the segregation units violated the 8th Amendment.
The action was substantially broadened during the course of litigation to a consideration of the classification and disciplinary procedures of the Rhode Island institutions. Under the guidance of
the court, negotiations by the parties resulted in the drafting of a
radically new set of regulations governing disciplinary and classification procedures at those institutions. After what must be unprecedented inmate involvement, 19 3 the court adopted the regulations as its interim decree.
The disciplinary procedures set out in those regulations and
adopted by the court go beyond even those voluntarily used in the
194
Federal Prison System in the Good Time forfeiture procedure.
In all probability they are the most elaborate disciplinary procedures used in any prison in the country.
They provide for five mandatory steps in the disciplinary
process:

1. Written charge by reporting officer or employee.
2. Investigation and review by superior officer.
191.

Id.

at 631-632.

192. Morris v. Travis~no, 310 F. Supp. 857 (D. R.I. 1970). Decided March 11, 1970.
193. The court ordered copies of the proposed rules and regulations prepared and distributed to the prisoners. The prisoners were invited to examine them, and then ounvey
their objections to the judge. All responses were kept confidential.
194. S e pages 31-32 suprai.
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3.
4.
5.

Hearing before Disciplinary Board.
Administrative review.
Record. 1 5

The precise manner in which each of these steps is to be carried
out is set out in considerable detail in the regulations, which are
appended to the court's opinion.19 6
We are not told whether due process requires of prison disciplinary actions a procedure as elaborate as the one adopted.
Language in the opinion, however, indicates that due process considerations affected noticeably the outcome of the litigation. We
find, for example, that "the underlying issue in the case was
that of the correctness, legally and penologically, of the classification and segregation concepts and operations . . .117 that a
continuance was sought by the plaintiffs, ". . . in order to prepare
their case, believed by them . . . to have been considerably
broadened into the area of due process of law in prison life ....
I's
and that an amended complaint, was ". . . addressed principally
to the constitutionality of the classification and disciplinary procedures and also to certain qualities of prison life at the Institution.' 99
We are told that the regulations ". . . represented the armslength, good-faith bargaining product of the parties,"' 20 0 but there
are indications that the court was not without influence in the
negotiations. 20 1 We can only speculate as to what due process arguments were used in the negotiations, but if it can be concluded
from this case that due process requires the Rhode Island procedure, then the disciplinary procedures of virtually every prison
in the country are unconstitutional.
0

Sostre v. Rockfeller2

The most recent in this series of cases can be cited as a model
of the kinds of "bad" cases referred to by Kimball and Newman. 20
Sostre is a black militant. He steadfastly refuses to participate in
the prison program, apparently convinced that he will either be
released through legal channels, or "liberated" by the Universal
195. 310 F. Supp. at 871.
196. Id. at 871-74. These regulations are self-explanatory, and, because they are
lengthy, will not be reviewed here. Only general comments will be made about them.
197. Id. at 858.
198. Id.
199. Id.
199. Id.
200. Id.
201. "I will tell you what I am thinking perhaps should be done: These men be placed
In B classification and remain in that classificatiyn with whatever rights and privileges
go with it until this case is ultimately determined .... .. " Id. "From the commencement of negotiations the court indicated. its willingness to abide by settlement, subject,
however, to its own review of the settlement proposal and to its determination of the nature of the decree to be entered." Id.
202. Sostre v. Rockefeller, 312 F. Supp. 863 (S.D.N.Y. 1970).
203. See Kimball and Newman, supra note 178 and the accompanying text.
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Forces of Liberation. His total efforts are divided between release
and recruiting other blacks for the cause. A worse example of a
perpetual discipline problem would be hard to find.
The problems with Sostre had their beginning during his first
sentence. He spent the years 1952-1964 at Attica State Prison, four
of which were spent in solitary confinement for Black Muslim
activity. His legal battles during his first confinement secured for
Black Muslim prisoners their rights to certain unrestricted religious liberties.
Immediately upon his arrival at Attica, as a result of a second
sentence, he commenced his legal battle. He sought to mail some
legal papers, but a guard refused to mail them. The next day Sostre
was put in solitary confinement at Green Haven, where he remained
for several days. He then spent a short period of time in the general
population, but on June 25, 1968, he was back in solitary confinement.
He remained there until the court ordered his release on July 2, 1969.
On June 25, 1968, Sostre had tried to mail to his attorney a letter
with handwritten legal papers attached. One of these papers was
a motion for change of venue for his codefendant. He was called
to the office of the Warden, who had the papers on his desk. The
Warden asked Sostre whether he had a license to practice law.
Sostre said no. The Warden denied Sostre the right to prepare
legal papers for his codefendant, and refused to mail the motion
papers. The Warden then asked Sostre about a reference he had
made in his letter to his attorney about an organization known as
R. N. A. (Republic of New Africa) because the Warden was concerned about a statement Sostre had made in an earlier letter to
Sostre's sister. That statement read:
As for me, there is no doubt in my mind whatsoever that
I will be out soon, either by having my appeal reversed
in the courts or by being liberated by the Universal Forces
of Liberation. The fact that the militarists of this country
are being defeated in Viet Nam and are already engaged
with an escalating rebellion in this country by the oppressed
Afro-American people and their white allies are sure signs
that the power structure is on its way out. They are now in
their last days and soon they won't be able to oppress anybody because they themselves will be before the People's
as
courts to be punished for their crimes against humanity
20 4
were the German war criminals at Nuremberg.
As a
law" in
R. N. A.,
cided to
204.

result of his refusal to cease
the institution, his refusal to
and the statement in the letter
place the plaintiff in punitive

Sostre v. Rockefeller,

312 F. Supp. 863, 867

and desist from "practicing
answer questions about the
to his sister, the Warden desegregation.
(S.D.N.Y.

1970).
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The parties stipulated that as a result of solitary confinement
for more than a year, Sostre lost 124-1/3 days of good time credit,
.and the court found that solitary confinement results in a loss of
certain "group privileges." The court found that punitive segregation
under the conditions at Green Haven ". . . is physically harsh, destructive of morale, dehumanizing in the sense that it is needlessly
degrading, and dangerous to the maintenance of sanity when continued for more than a short period of time which should certainly
' ' 20 5
not exceed 15 days.
After reviewing more facts and circumstances, the court found
that ". . . Sostre was not sent to solitary confinement because of any
serious infraction of the rules of prison, or even for any minor infraction, but because . . . of his legal and Black Muslim activities
during the 1952-1964 incarceration, because of his threat to file a law
suit against the Warden to secure his right to unrestricted correspondence with his attorney and codefendant . . . and because he is,
unquestionably a black militant who persists in writing and expressing his militant and radical ideas in prison .... ,,206
The court discussed the conditions in solitary confinement, and
found confinement therein to be cruel and unusual punishment. The
court also found there was a violation of Sostre's right of access to
Courts and Public Officials stemming from a refusal on the part of
the Warden to mail certain letters. And, that there had been an infringement of Sostre's right to freedom of political thought and expression. The court's holding in each of these areas will have far
reaching consequences, but this discussion will be confined to the
court's holding on the procedural due process questions raised.
Sostre had claimed that confinement to segregation for more
than a year deprived him of his liberty without due process in that:
1. He was sentenced to such confinement for offenses which
under the rules of the prison did not constitute offenses;
2. There was no proof sustaining one of the charges.
3. He did not receive advance written notice of the charges.
4. He was denied the right to assistance of counsel or a counsel
substitute.
5. He was denied a right to call witnesses in rebuttal of the
charges.
6. He was denied the right to confront or cross-examine witnesses.
7. There were no written records of the disciplinary proceedings against him other than a notation of the charges, his
plea, and the Warden's summary determination of guilt.
205.
206.

Id. at 868.
Id. at 869-70.
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8. The right of appeal and the ability to make a meaningful
appeal were denied as a result of the omission of his right
to counsel, to call and cross-examine witnesses, and to have
20
a written record.
The court held:
. . . that plaintiff was, in effect, 'sentenced' to more than
a year in punitive segregation without the minimal procedural safeguards required for the imposition of such drastic
punishment upon a prisoner. This punishment not only caused
plaintiff physical deprivation, needless degredation, loss of
work, training and self-improvement opportunities, and mental suffering, but materially affected the length
of time he
2
must serve under his court-imposed sentence. 0s
The Court went on to say that before ". . . the plaintiff could have
been constitutionally 'sentenced' to punitive segregation, he was entitled to:
1. Written notice of the charges against him (in advance of
a hearing) which designated the prison rule violated;
2. A hearing before an impartial official at which he had the
right to cross-examine his accusers and call witnesses in
rebuttal;
3. A written record of the hearing, decision, reasons therefor
and evidence relied upon; and
' 20 9
4. Retain counsel or a counsel substitute.
These safeguards, the court said, should apply to charges for
which an inmate may receive punitive segregation or any other
punishment for which earned good time credit may be revoked or
the opportunity to earn good time credit is denied.
The court required the prison officials to return 124-1/3 days
of good time credit to him, and required them to submit proposed
rules and regulations governing future disciplinary charges and
hearings where the possible punishments include punitive segregation or other loss of, or inability to earn, good time credit. The court
enjoined the officials from punishing Sostre by placing him in punitive segregation or subjecting him to such other punishment that will
result in a loss of good time or an inability to earn good time without
providing the procedural safeguards listed above. The officials were
enjoined from censoring or refusing to mail correspondence to (a)
any court, (b) any public official or agency, (c) any lawyer, (d)
Sostre's codefendant in the criminal matter pending against the
207.
208.
209.

Id. at 871-72.
Id. at 872.
Id.
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codefendant, and (e) any letter relating to any legal matter to or
from any other inmate of Green Haven who requests the assistance
of Sostre in translating that letter into English. Finally, the court
assessed damages amounting to $35.00 for every day Sostre spent
in solitary confinement.
In all probability this case will be appealed. The opinion is, however, a well reasoned one, and with the facts being what they are,
the chances of its being affirmed are good. The due process standards
set out therein might well be the ones adopted by courts universally,
and, consequently, the ones to which all prison officials will be
required to adhere.
CHAPTER

VI-CONCLUSION

AND

RECOMMENDATIONS

There can be little doubt that the disciplinary practices and
procedures of correctional institutions are being challenged. But,
so are all of the fundamental penology concepts that form the
foundation of this country's correctional system. It would be shortsighted indeed to say to correctional administrators that if they
meet this challenge all of their problems will be solved. This is
only the most immediate threat. It seems safe to predict that
in the near future all aspects of prison life will be examined,
as will be the very fact of incarceration.2 1 0 We should expect,
and be prepared for, a revolution.
In the short range, however, the disciplinary machinery of
any good institution can, with but minor changes in present procedures, meet the challenge. Some clear patterns emerge from
a study of the standards applied in other areas, the comments
of writers, and the cases, making it possible to reach some conclusions as to acceptable procedures. No one set of procedures
will meet the requirements of all institutions, and certainly correctional administrators will have their own suggestions as to implementation. What follows, however, are some broad procedural
guidelines that would appear to satisfy most of the objections to
current procedures.
Rules and Regulations
An essential element of due process is notice, and this includes
210. This examination has begun in earnest. As a part of their learning experience in
the National College of State Trial Judges recently held in Nevada, 23 judges spent a
night at the Carson State Prison. Some of their comments were:
"I was appalled at the homosexuality out there."
'"The State of Nevada would do a great service today to get two bulldozers out
there and tear the damn thing to the ground."
"We've got to get half-way houses . . . something to help these guys when they
get out. I was like an animal. I was in a cage.
"Except for protection of society in some cases, there is no good reason to lock a
man up with nothing to do ....
,"
The Austin-American Statesman, July 10, 1970, at 2.
cols. 7-8.
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advance notice of the kinds of conduct that will be considered
to be misconduct. We have seen from our empirical study that
no clearly defined rules and regulations exist in some institutions,
211
and this, it is submitted, will be criticized by the courts.
That is not to say that institutional rules must exist to cover
all of the many and varied acts for which disciplinary reports
are now written. On the contrary, what is needed is "a code
of conduct setting out clear but fair categories of intra-prison
anti-social behavior for which punishment can be given. ' 212 The
list should be short and should consist of rules that ". . . are
as close as possible to those which would be essential for law
and order in any free community, together with such minimal
additional rules as are essential to meet the conditions peculiar
to the institutions. ' 21 3 Only breaches of these rules should be channeled into the disciplinary machinery. The many other acts now
labeled "misconduct" should be handled in some non-disciplinary
manner. For example, if one inmate attacks another, clearly this
act should be covered in the code and the inmate should be subjected to the disciplinary procedures. But, is it-necessary to invoke
the disciplinary machinery in the following illustration taken from
the reports?
Illustration
Description of Incident:
This man operates an automatic bristle mixing machine
in our brush factory. He has been assigned to this operation since
(a date). He has been thoroughly instructed in this operation, including operations cleaning and service. The injury which resulted
from his violation of the safety instruction took place (a time).
In the process of cleaning bristle out of the lower part of the
machine, he stuck his bare hand through the loop of a metal
drive chain which caught his hand and carried it into a metal
gear. He has been instructed to use a long handled radiator brush
provided for this purpose. He admits his act was careless and
that he did not follow his foreman's instructions by using this
tool to clean the machine.
Man's Statement and Attitude:
(Inmate) was a little mad at the idea he was "shot" for
almost cutting his hand off.
211. A lack of clearly defined rules and regulations has been condemned by the courts.
See, e.g., Talley v. Stephens, 247 F. Supp. 683 (E.D. Ark. 1965).
212. Morris v. Travisono, 310 F. Supp. 857, 861 (D. R.I. 1970).
213. THIm PRESIDENT'S COMMISSION ON LAw ENFORCEMENT AND ADMINISTRATION OF JUSTICz, TASK FORCn REPORT: CORRECrIONS 50 (1967).
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Committee Comments and Actions:
Reprimand and warning.
The author can see no real purpose served by this report
and the subsequent appearance before the Adjustment Committee.
This matter could just as effectively have been handled by some
other method that would not have brought it within the disciplinary
due process realm. If the purpose was to get a report of the
incident into the inmate's file, that could have been accomplished
by obtaining statements from the man and his supervisor and
inserting them in the man's file. If the purpose was to counsel
the man on the importance of following safety regulations, this
could have been accomplished in a conference before a board of
officers assigned to hear and consider such matters.
Many other examples could be cited to show that the disciplinary report and the appearance before the Adjustment Committee
serve more functions than that of reporting misconduct and punishing for acts of misconduct.2 14 If these functions were handled
by other kinds of procedures, only a relatively few acts would
invoke the disciplinary machinery, and even the most elaborate
procedural safeguards would not seriously disrupt the correctional
2 15
program of the institution.
The Charging Stage
One of the most severely criticized aspects of prison life has
been the imposition of disciplinary sanctions by what has been
called "lower echelon" staff members. 216 Most of this criticism
has stemmed from the practice in some institutions of using prisoners to guard and discipline other prisoners. 217 To eliminate this
criticism, it is suggested that, except in the emergency situation,
all authority to impose sanctions be taken away from those staff
members on the guard level. Even the decision to charge an inmate
with an infraction should be made by an officer in a supervisory
capacity. If a guard witnesses an act that he feels needs action
of some kind, a full report of all the facts could be given to
his supervisor. The supervisor could then decide what action should
214. See, e.g., pages 27-31 supra.
215. It is also anticipated that most of the inmates would admit the violation and accept the punishment. For them an informal interview before the Disciplinary Board
would be sufficient. One of the facts noted in our study of the Leavenworth reports wa9
that less than 5 percent of the inmates denied their guilt.
216. "[W]e cannot . . . fail to emphasize the imperative duty resting upon higher officials to insure that lower echelon custodial personnel are not permitted to arrogate to
themselves the functions of their superiors." Landman v. Peyton, 370 F.2d 135, 141 (4th
Cir. 1966).
"The central evil is the unreviewed administrative discretion granted to poorly
trained personnel who deal directly with prisoners. The existence of this evil necessarily
leads to denial of communication, denial of right to counsel and denial of access to the
courts." Hirschkop & Millomann, The Unconstitutionality of Prison Life, VA. L. REv.
795, 811-12 (1969).
217. See Holt v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970).
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be taken, 21 and if the disciplinary procedure is to be invoked,
he should, after a thorough investigation, prepare a charge specifying the act the inmate is alleged to have committed.
Notice of the Charge
Oral notice of the charge should be given the inmate as soon
as the decision to charge has been made. This should be followed
by a notice in writing, which should include (1) an explanation
of the procedure and the inmate's rights, (2) the specific act of
misconduct alleged, (3) a complete summary of the results of
the supervisor's investigation, and (4) the time and place of the
hearing. To eliminate any question of whether the inmate has
actual notice of the charge and the procedure, the caseworker
assigned to the inmate should deliver the notice, and make certain
the inmate understands the nature of the charge against him and
is informed of all aspects of the procedure. The time and manner
of giving notice should be subscribed on the original of the notice,
and the notice should become a part of the record.
Counsel
It is essential that the inmate be given the option of having
a staff member assist him in his defense. Where practical, the
staff member should be selected by the inmate. The procedure
used in the Federal Goodtime Forfeiture hearing would appear
2 19
to satisfy this requirement.
The Hearing
The hearing should be before a Board consisting of members
from the various departments. The members should be supervisors,
and in no event should an officer who has investigated or reviewed
a charge participate as a hearing officer in a case. No specific
number of members is essential, although three seems to be the
number now used on most Disciplinary Boards. No particular form
for the hearing is required 220 so long as it can be demonstrated
that the inmate was fully aware of the circumstances of the charge,
that his alternatives had been explained to him, that the inmate
was given a meaningful opportunity to be heard, and that the
Board had before it all of the pertinent facts.
218. It should be made clear that due process does not require the procedure outlined
herein before any action is-taken by correctional officials fall outside the hearing procedure. Only when punishment is inflicted or when the consequences to the inmate are
serious (e.g., good time) need the full procedures be invoked. See Sostre v. Rockfeller,
discussion pages 64-67 supra.
219. See pages 31-32 supra.
220. "[A] foisted system of rigid procedure can become so ritualistic, dogmatic, and
impractical as to itself be a denial of due process. The touchstones in this area are fairness and reasonableness." Due v. Florida A. & M. University, 233 F. Supp. 396, 403 (N.D.
Fla. 1963).
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A meaningful opportunity to be heard should include an opportunity to confront witnesses, and to call witnesses. This should
not be an unlimited right, however, but should be balanced against
the many factors peculiar to the prison community that militate
against such a right. Each case will be different, and the correctional administrator should insist on, and be given, the broadest
possible discretion in making a determination as to whether the
right should be restricted. A record should be kept of the testimony
of the witnesses the inmate is not given an opportunity to confront,
and those witnesses he is not permitted to call. That record should
contain detailed reasons for the denial in either case.
Record
A record should be kept of all disciplinary actions.2 2 1 While
a full transcript is probably not required, the record should include
a summary of the information upon which the decision was based,
the physical evidence introduced at the hearing, and a comment
by the Board explaining the reasons for the action taken. The
record should show on its face that the decision was based on
"substantial evidence." Any subsequent steps taken, such as review, should be made a part of the record.
Institutional Review
Within a reasonable time after the hearing an automatic review
of the record should be made by a reviewing officer who should
have the authority to reduce or suspend the action of the Board.
Notice of the action taken on review should be given the inmate,
and should also be reflected in the record.
External Review
Because prison systems like the Arkansas Prison System exist,
it will probably be concluded that due process includes a right
to review by some external agency. Without that procedural safeguard there is no assurance that procedures which on their face
222
satisfy due process requirements, are in fact followed.
The author is not alone in reaching this conclusion. The court
in Holt v. Sarver223 said in part ". . . consideration might be
221. The right to a full and complete record of the hearing has also been recognized as
an element of due process in education disciplinary actions. E.g., Esteban v. Central Missouri State College, 277 F. Supp. 649 (W.D. Mo. 1967) ; Wasson v. Trowbridge, 382 F.2d
807 (2d Cir. 1967) ; Dixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir. 1961),
cert. denied, 368 U.S. 930 (1961).
222. Although unwarranted in most cases, a distrust of the motives and abilities of
prison officials has existed for years:
The highest and most delicate function of the judiciary is the administration
of the criminal law; and to entrust the power to fix the punishment of convicted criminals to penitentiary wardens and prison boards, who hold their
positions oftentimes as rewards for political service, is to endanger and Jeop-
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given to an automatic review of the actions of all sentencing panels." The President's Commission on Law Enforcement and Administration of Justice recommends:
Correctional agencies should develope explicit standards and administrative procedures to enable those under
correctional control to test the fairness of key decisions
affecting them. These procedures should include gathering
and recording facts and providing for independent 22mon4
itoring and review of the actions of correctional staff.
Other writers agree: "Prisons should not be permitted to operate independently of the external standard of judicial review. 225
A suggestion that seems to have merit is one made by Mr. Richard
P. Vogelman. He proposes:
A . . . solution may be to establish by statute some
form of quasi-judicial or administrative review procedure
where a complaining inmate could take his claim in the
first instance. The courts would then merely serve in a
(sic) appellate capacity in reviewing such agency's decisions when one party was unsatisfied with the resolution.
To assure fair and impartial treatment of prisoners such
an agency would preferably be an arm of the court and
under its direction rather than under the auspices of the
prison system. Hearings could be held in the various prisons at designated times in a "circuit riding" fashion. State
agencies under state court supervision would travel to state
penal institutions, and federal agencies under similar fedderal supervision would hear complaints of inmates in
United States prisons. In this way prisoners would not have
to be absent from their institutions nor would there226be any
incentive for them to get out of jail for a hearing.
Again, it must be remembered that the prison situation is
unlike any found in the free community. Since our concepts of
"judicial," "administrative" and "fact finding" review are based
on the latter, care should be taken not to adopt without modification these traditional review procedures. Rather, what is needed
is a hybrid procedure that gives to some external agency, preferably the court, access to all of the inmates. That agency should
be given an opportunity to hear prisoners' grievances, the authority
to make such investigations as it feels are necessary, and the
ardize the rights and liberties of the citizens and the peace and good order
of society.-George v. People, 167 I1. 417, 47 N.E. 741, 746 (1897) (dissent).
223.
224.

Holt v. Sarver, 300 F.

Supp. 825, 834 (E.D. Ark. 1969).

PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND
THE CHALLENGE OF CRIME IN A FREE SOCIETY, 181 (1967).
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225. Gallington, Prison Disciplinary Decisions, 60 J. CRIM. L. C. & P. S. 152, 164 (1969).
226. Vogelnian, Prison Restriction.s-Prisoners Rights, 59 J. CRIM. L. C. & P. S. 386,
395-96 (1968).
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authority to initiate action on behalf of allegedly aggrieved inmates. An external review system patterned after the Scandinavian
ombudsman system could be considered.
With the steady increase in the number of prisoners' petitions
of all kinds being presented to the courts, it seems probable that
courts will have to institute an administrative procedure to hear
and investigate prisoner complaints. The progressive institution
:could do worse than initiate it.
No panacea is suggested by these procedural changes. Their
appeal lies in the fact that they would satisfy objections to present
procedures, and most can be implemented with but minor changes
in present procedures. What is required above all else is a reclassification of the kinds of conduct that will be channeled into
the disciplinary process. 22 7 This requires a re-evaluation of the purpose of discipline, and patterning after the traditional criminal
law system, a system in which specific acts of misconduct will
result in a certain specified range of sanctions. It might well
be that the present criminal law system governing conduct in the
free world could learn valuable lessons from the current prison
disciplinary system, but a reverse pattern of influence is apparently
the course that will be followed.
EPILOGUE
The high walls that have traditionally surrounded the correctional institutions in this country have done more than hold
in the men our courts have declared unfit to live in the free community. Those same walls, their height extended by public apathy,
have, indiscriminately, hidden from view all that has transpired
behind them. The good correctional administrator's efforts to achieve
the rehabilitative ideal have gone unnoticed, as have the not so
good prison administrator's bunglings and medieval practices.
The evidence is overwhelming, however, that the walls have
begun to crumble. What started as a small crevice just a few
years ago has developed into a gaping hole, and the demolition
appears to have just begun. The force behind this renovation is
the court, and the tool utilized is the Constitution of the United
States.
It is, of course, natural, after all these years of neglect, for
the correctional administrator to resent getting an unwanted part227. The court in Sostre v. Rockfeller said the procedures prescribed in that case applied only to charges for which an inmate may receive punitive segregation or any other
punishment for which earned good time credit may be revoked or the opportunity to earn
good time credit is denied. Since under most good time laws this could mean the procedures would have to be used in every case of a violation,of a rule or regulation of an
Institution, the good time laws, as well as the manner in which the institutions apply
them, should be reviewed.
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ner in the business of running the correctional institution-especially
when that partner has the potential of becoming the senior partner.
Resistance, however, is futile. Anticipation of the direction of
intervention and cooperation in making the change of management
will not only assure the correctional administrator his position
as
chairman of the board,22 but could result in improved efficiency
and productivity, paying higher dividends to all.

228. "I am a firm believer that the blemishes and mistakes
in the procedures of the
past are best corrected from within by adoption of fair and
enlightened regulations and
instructions bound to withstand attack in any court, and ultimately
lead to the reduction
of such alleged grievances . . . The best legal advice Is that
which
and counsels the corrective measures that will reduce the challenge." anticipates difficulty
Rodriguez v. McGinnls, 307 F. Supp. 627, 629 (N.D.N.Y. 1970).

